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PREFACE 


This monograph is intended to provide the layman administrator with an 
overview of the law of student organizations and activities. The editors 
have gathered some of the best writing on this subject, and have organized 
the materials in a manner which will facilitate the use of this document. 


The editors caution the user that this monograph should not be used 
without consultation with a local attorney. The cases and materials cited 
herein are not dispositive of the issues addressed in this document, and the 
administrator should ALWAYS seek the advice of local counsel before acting 
in reliance on the materials set forth herein. 
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Samford University, and is currently a doctoral student in Fducational 
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Tidewater Community College, Virginia Beach, Virginia. ile has previously 
served as Assistant to the Vice President of Student Affairs, Judicial Officer, 
and Acting Director of the University Union/Student Activities/ Recreation 
and as Professor of Higher Fducation at Florida State University. He is a 
practicing attorney, and is active in legal and educational organizations. 
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CHAPTER I 


INTRODUCTION 


INTRODUCTION 
THE DEAN, THE COURTS AND THE LAW 
THE STATE ACTION DOCTRINE AND PRIVATE HIGHER EDUCATION 


SUMMARY 


This chapter attempts to provide the lay administrator with an overview 
of the role which case law decisions paly in developing, institutional pro- 
cedures and policies. The first article which anpears herein, which was 
written by Mr. William R. Bracewell of the University of Georgia, and 
Suthern Sims concludes that the case law developed during the last decade 
has required institutional administrators to define the missions, purposes, 
processes, and educational goals of the institution, and from that base, to 
implement in a fair and reasonable fashion such standards. Moreover, the 
application of standards to all students in an equitable fashion is required, 
to meet the mandate of the case law and its foundation—the Fourteenth 
Amendment procedural due process and equal protection provisions. 


In the second selection, Mr. Glenn Williams, a doctoral student in higher 
education at the Florida State University offers a brief explication of the 
application of the Fourteenth Amendment to the U.S. Constitution to state 
officers and employees. 


While Mr. Williams' comments are primarily directed at administrators in 
public institutions, administrators in private institutions will wish to con- 
sider how "public" their institutions are. Mr. Williams concludes that the 
application of the state action doctrine to the private universities is not 
far advanced, and that the state of the case law does not indicate that the 
courts will move in this direction. This conclusion is buttressed by the 
recent U.S. Supreme Court decision in Moose Lodge No. 107 v. Irvis, 92 S. Ct. 
1965 (1972). Ea =n 
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+ 
THE DEAN ,THE COURTS AND THE LAW - 


William R. Bracewell an? ©. Suthern Sims, Jr. 


The University of Georgia - Furman University 


Since 1961 the number of court cases involving colleges and 
universities has constantly increased. The reports of these cases have 
been widely read and academicians in many fields have extracted from 
them the limits irnposed upon administrators. There are several 
approaches, however, that may be used in evaluating case law. One is 
to distinguish each case factually and define limits in very narrow terms 
as they relate to a specific fact situation. Another method is to accept 
the holding of the court and attempt to apply it to a variety of fact 
situations, In the former technique, study would be made of cases 
concernea exclusively with speakers on campus, for example, while in 
the latter first amendment rights on carnpuses would be applied to various 
situations, including on-campus speakers or student rallies. The approach 
employed in this paper ia to extract frorn several well known cases the 
significant facets of the reasoning of the courts which affect conclusions 


of law. 


**UReprinted with Permission." 
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After the Dixon! decision in 1961 and the Goldberg? case in Lye, 
many school officials cried ont that all was lost. The courts had steipped 
them of all authority to cope with the situations on their campusss. 
As students began to use the judicial system more and more to aagwer 
questions, administrators appeared to bo under fire to chang?. Too many 
people interpreted decisions as exclunively Iivoriag studeuty whe vese 
cast in the role of poor mistreated soula while the administration was 
portrayed as the inflexible, unreasonable, overbearing tyrant. Con- 
stituents of educational institutions cither expected or hoped for the 
abolition of all rules, the firing of student personnel deans, and the in- 
stallation of a sophisticated campus police department and à campus 
magistrate. Some achoola reacted to these expectations by revamping 
the student personcel staff, rewriting job descriptions, eliminating 
parietals and developing tribunals to adjudicate rule violations. Most 
of these changes were progressive, however, they were in many instances 
the right thing for the wrong reason. 

The purpore of this article ia to review some oft quoted cases and 
to consider the affirmative rights afforded higher education officials. 
Approaching these cases with a more pnsitive attitude produces a balanced 
picture of administrative and student relationships. 

Colleges, without doubt, have the right to establish admissions 
requirements. 3 In exchange for this authority, institutions are responsible 
for guaranteeing equal opportunity for admission. That is to say, standards 


must be equally applied to all applicants. Equal opportunity for admission 
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is protected by the equal privileges and immunities, equal orotection 
of laws, and due procese clauses of the fourteenth amendment to the 
United States Constitution. * At the other end cf the procesa, colleges 
have the right to establish the requirements for awarding degrees. 5 
Again these requirements must be equally applied to all those who apply 
for a degree. The ability to control adrnission and graduation is the 
heart of quality education. It must be added, however, that these 
questions have not received to date that much attention by the courts. 
Another area of concern involves the right to evaluate or grade a 
student. So far, grading systems, the assignment of grades and other 
strictly academic matters have not been significantly challenged. However, 
this whole area should be evaluated now by schools to avoid future problems. 
Grades should be assigned on the basis of academic achievement. Non- 
academic variables such as attendance, tardiness, and grooming used 
in the computation of grades is unwise because they can in no way be . 
equated with academic performance. 
But what of non-academic behavior? Here is where the publicity 
has been and is where the courts have been most active. A federal 
district judge concludes an opinion by saying, "Be that as it may, colleges, 
like all other institutions, are subject to the Constitution. Academic 
progress and academic freedom demand their share of Constitutional 
protection. né This is where the rub has been and this is why students 


have been able to get before the courts so often. 
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The fourteenth amendnent, as now applied to 
the States, protects the citizen againsy the State itself 
and all of its creatures--Boards of Education not 
excepted. These hav2, of course, important, delicate, 
and highly discretionery functions, but none that they 
may not perform within the limits of the Bill of Rights. f 
(emphasis added) 


The Supreme Court said this in 1943, and annari it is still not 
understood. 

The recent infolvement of universities with the courts began in 
what is truly a landmark case - the Dixon case in 1961. Everyone 
knows that the court ruled that, 'Due process requires notice and sorme 
opportunity for hearing before a student at a tax-supported college 
can be expelled for misconduct. "8 But, why are due process require - 


ments placed on an educational institution? 


It requires no argument to demonstrate that 
education is vital and, indeed, bagic to civilized 
society. Without sufficient education the plaintiffs 
would not be abie to earn an adequate livelihood, to 
enjoy life to the fullest, or to fulfill as completely 
as possible the duties and responsibilities of good 
citizens. 


The significance of education to scciety was described morc ciegantly 
by the Supreme Court in 1956 -- 


No one should underestimate the vital role in 
a democracy that is played by those who guide and 
train our youth... Teachers and students must always 
remain free to inquire, to study and to evaluate, to 
gain new maturity and understanding; otherwise our 
civilization will stagnate and die. 19 
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The Dixon court did not say that attencing a college is a right or 
a privilege--it is a necessity. Academicians and socicty have rnaintained 
for a long time that education is important and now the courts have sup- 
ported this point of view. Perhaps a summary of the Dixon case would 
be this: the colleges say education is important and the court agrees, 
the colleges say suspension is an appropriate penalty for miscenduct and 
the court docs not disagree, but the court says, if you do suspend you 
must give notice and some opportunity for hearing. 

The Goldberg case in 1967 picks up where Dixon leaves off. It 
is fascinating that a state case like Goldberg has assumed such national 
prominence. Ordinarily, a case must progress to a federal circuit 
court before it becomes as important as this one. Goldberg begins with 
the statement, "The more recent Federal cascs stress the importance 
of education to the individual and conclude that attendance in a state 
university ia no longer considered a privilege, but is now regarded as 


ul2 


an important henefit. Then the court goes much further. In fact, the 


excellent writing in this opinien ie probably one of the reasons the case 
is so important. The Dixon court alludes to a balance between individual 
rights and institutional interesta, but never really competes a descrip- 
tion of this equation. Goldberg does and the interests of higher educa- 
tion institutions arc expressed thusly, 
Broadly stated, the function of the University is to 
impart learning and to advance the boundaries of knowledge. 
This carries with it the administrative responsibility to con- 


trol and regulate that conduct and behavior of the students 
which tends to impede, obatruct or threaten the achievement 
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of its educational goals. Thus, the University has the 

power to formulate and enforce rulea of student conduct 

that are appropriate and necessary to the maintenance of 

order and propriety, considering the accepted norms of 

social bchavior in the comruunity, where such rules are 

reasonably necessary to further the University's educational 

goals. 
This is a very important guide that is repeated frequently in other cases. 
The most familiar Goldberg quotation, however, is, 

Historically, the academic community has been 

unique in having its own standards, rewards and 

punishments... Thus, in an academic community, 

greater freedoins and greater restrictions may prevail 

then in society at large, and the subtle fixing of these 

limits should, in large measure, be left to the educa- 

tional institution itself, 14 

The Dixon court did not express much more than that due process 
was required prior to suspension or expulsion. As is true with the law, 
details are developed as more cases go to court. Over a long period of 
time the body of law relating to a particular issue begins to take shape 
and a movement or direction can be detected. Just after Dixon there 
was Knight v. State Board of Education 200 F.Supp. 174 (M.D. Tenn. 
1961), and Due v. Florida A. and M, University 233 F.Supp. 396 (N. D. 
Fla. 1963), which only amplified the position taken in Dixon that education 
is so valuable to the individual that interrupting or ending completely 
a student's progress is so drastic that due process is required. But, 
Goldbery gives more depth, and more completely attempts to balance 
institutional] interests and individual rights. 


In 1968 in response to the increasing number of cases originating 


in schools, all four of the district judges in the Western District of 
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before the district court, one in 196 79 aud the other in J] 268. Reading 
the three opinions and the Memorandum show the development of student 
“due process" standards, and suggests that a sort of equilibrium between 
institutional interests and individual rights is being achieved. The 
circuit court says, 


We do bald that a college has the inherent power 
to promulrate rules and reguletians; that it has the 
inherent power properly to discipline, that it has the 
power appropriately to protect itself and its property; 
that it may evpect that ite students adhere to pencrally 
accepled standards of conduct; that, as to these, flexi- 
bility and elbow room are to be preferred over specificity; 
that procedural duc process must be afforded...; that 
school regulations are not to be measured by the standards 
which prevail for the criminal law and for criminal proce- 
dure; and that the courts should interfere only where there 
is a clear case of constitutional infringement. 


One year later, Sill v, Pennsylvania State University stated that, 


The States and school administrators have compre- 
safeguards, to prescribe and control conduct in the schools 
(cities omitted). Similarly, University administrators have 
of students which tend to impede, obstruct, or threaten the 
achievement of a University's educational goals... Finally, 
courts do not and cannot intervene in the resolution of con- 
flicts which arise in the daily operation of school systems 
and which do not directly and sharply implicate basic con- 
stitutional values, The judiciary must exercise restraint 
in questioning the wisdom of specific rules or the manner of 
their application, since such matters are ordinarily the pre- 
rogatives of school administrators rather than the courts. 


In suromary and conclusion, it can be said that the rights of 
administrators compiled during the last eleven years are actually 


responsibilities that require affirmative action. The first right of 
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administrators is the responsibility to define the missions, purposes, 
processes, and educational goals of their institutions. Having accom- 
plished this, there is then the right to define the standards of conduct 
expected of students. These standards must be congruent with the 
stated goals and should be designed to protect the inissions, purposes 
and processes of the institution, Admission requirements, grading 
policies, and graduation requirements have been formulated in this way, 
and for this reason, have avoided significant litigation. 

Thirdly, having promulgated expectations of student conduct, 
there is the right and responsibility to apply these standards to all 
students when evaluating their conduct and to exact appropriate 
penalties for all violations. An appropriate penalty might even include 
the separation of a student from the institution. 

Although this approach may seem a gross over-simplification, 
it is still clear that the rights of administrators allow them to create an 
appropriate environment for education and to protect the essential 
elements of the institution. 

Reasonableness and fairness are the only demands placed on 
colleges and universities that might be construed as limitations. Some 
would say that the recent difficulties and frequent court cases are the 
result of the imposition of constitutional] guidelines on the colleges. This 


cannot be true since constitutional rights actually date from 1776. The 
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courts have oniy required the recognition of that which already existed. 
Some would say that the courts are unpredictable and that their inter- 
pretation of the Conetinition makes it inyporsille to know jf a rule is 
proper or not. This is an unfair and unfounded criticism of the judicia?! 
system. 

Finally, then, the basic rights of higher education adrninistrators 
are to define and establish tho3e clements essential to education. The 
corresponding responsibilities are to be fair, to be reasonable, and to 
know and protect the fundamental rights of citizens as defined in the 


Constitution. 
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THE STATE ACTION DOCTRINE AND PRIVATE HIGHER EDUCATION 
Glenn L. Williams 
The Fourteenth Amendment to the United States Constitution 

provides in part that: 
No State shall make or enforce any law 
which shall abridge tne privileges or 
immunities of citizens of the United 
States; nor snall any State deprive any 
person of life, liberty, or property 
without due process of law, nor deny to 
any person within its jurisdi¢tion the 
equal protection of the laws, 

Similar prohibitions are placed upon actions under color of 


2 The Fourteenth Amend= 


state law by civil rights legislation, 
ment and these laws have led to the creation of the State Action 
The State Action doctrine is employed in testing whether 
State Action, i.e. acts by state officers or employers,-is . 
prohibited by the Equal Protection and Due Process clauses of the 
Fourteenth Amendment. "State action" has been defined as "action 
taken by a state or political subdivision, or by a person or 
persons acting for a state or political subdivision, or pursuant 
to their authority or direction, or in obedience to their ree 
quirement, "Ž It is regarded as axiomatic that the probibitions 
of the Fourteenth Amendment apply only to states and individuals 
acting under color of state law, and not to private acts or 


individuals. 


a U.5.c.A. Const. Amend. 14. 
2. 42 U.S.C.A. 1983. 


3. Words and Phrases, West Publishing Company, 40, 1964, pe 26. 
he 409 F. 2d 593 (1969); 336 F. Supp. 45, 46 (1970). 


“ire. Williams is a doctoral student in higher education at the 
Florida State University. 
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? that the 


It has been clear since the Dixon case in 1960 
actions of public institutions of higher education are "state 
action," and thus are within the purview of Fourteenth Amende 
ment proscriptions. Whether or not the Fourteenth Amendment 
provisions apply to "quasi-public bodies"? such as private 
universities, however, has been the subject of considerable 
litigation as well as opinion. It is the intent of this 
essay to examine the concept of "state action" as it has been 
applied to private colleges and universities, and to develop 
guidelines for private university administrators. 

The first point to be considered is the distinction 
between public and private colleges and universities. O'Neil 
refers to the language of the Civil Rights Act of 1964 in 
formulating his definition of a public higher educational 
institution = one which is operated by a state, state sube 
7 


division, or agency within the state. He considers all 


others to be pavate” Although much may be said about what 
constitutes "operation," O'Neil's definition is not contra- 
dicted by any of the courts in the cases to be cited. Thus, 
those institutions outside of any state (or state subdivision) 
higher education system will be considered private for present 


purposes. 


D. 106 F. Supp. 945 (1960). 
6. State Action, 40 Fordham L. Rev. 127, 128 (1970). 


Ze O'Neil, Private Universities and Public Law, 19 Buffalo 
Le Reve 155, 155 (1970). 


8. Id. 
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The case of Burton ve Wilmington Parking Authority 
contains three points which have carried great weisht in the 
consideration of whether private universities can be considered 
to engage in "state action." First, the Burton opinion re- 
inforces the contention that private conduct is outside the 
scope of the Fourteenth Amendment.” Second, “only by sifting 
facts and weighing circumstances can the nonobvious involvement 
of the State in private conduct be attributed its true 


nO 


Significance, Third, the court ruled that: 


eeethe state had so far insinuated itself 
into a position of interdependence... 
that it must be recognized as a joint 
participant in the challenged activity, 
which, on that account, cannot be con- 
sidered to have been so "purely private" 
as to fall without the scope of the 
Fourteenth Amendment. +1 


Burton thus opened the way for contention that "state action" 
could be present even if it were not obvious, and that 
individual cases should be determined on their merits with 
respect to the possible presence of "state action," 


The plaintiffs in the private university case of Grossner v. 


Columbia University? 


to establish that there was sufficient state involvement in the 


relied heavily upon Burton in their efforts 


operations of Columbia llniversity to render its disciplinary 
actions "state action," and thus subject to Federal constitutional 
restraints concerning due process. The court ruled that.the 
public funds supporting Columbia were mostly federal rather than 


state, and thus, government funding did not bring Columbia within 


“SOL. ed 2d 45, 50 (1961). 
10. Id. 


1l. Id. at 52. 
12. 287 F. Supp. 535 (1968). 
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the jurisdiction of the Fourteenth Amendment. Further, in 
denying the plaintiffs relief from disciplinary action, the 
court held that the olaintiffs had not shown enough state 
involvement in any of the university activities to constitute 
"state action." Particularly, they failed to show state involvee 
ment in the proceedings in question. 1” 

The interesting Alfred University case of Powe v. Milesl4 
corroborated the Grossner holding that the state must be 
involved in the specific activity injurious to a plaintiff 
before the constitutional prohibitions against "state action" 
may be invoked, The recognition of the presence of state 
action for the New York State College of Ceramics students while 
refusing to find state action relative to students in the Alfred 
College of Arts and Sciences also clarified the distinction 
between public and private institutions. In yet another disci- 
plinary case, students at the University of Denver were denied 
constitutional relief because they failed to show that the 
claimed state involvement was associated with the challenged 
actions. 1? Browns Coe also established that state tax 
exemption was not sufficient grounds to support a claim of "state 
nl6 


action, In McLeon v. College of Artesia, the points made in 


Browns were reaffirmed in what the court ruled to be practically 


indistinguishable cases t” 


TS. Id. at 549. 

14. 407 F. 2d 73 (1968). 

15. 409 Fe 2d 593, 596 (1969). 
16. Id. 


17. 312 F. Supp. 498, 501 (1970). 
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Counts v. Voorhees College upheld the Grossner and Powe 


contentions that the "state action" must be the subject of 


12 


the complaint for the Fourteenth Amendment to apply. It 
also denied that federal assistance was grounds for state 


action, and opined tht limited state support was not either, 1? 
Blackburn ve #isk University recapitulated those involvements 
which are not sufficient to demonstrate "state action" citing 
state charters ver se, public financing, and tax exemptions. S 
The reluctance of federal courts to find "state action" 
in the disciplinary processes of private universities and 
colleges should not be interpreted as denying that private 
institutions can be involved in "state action." It was noted 
in Greene v. iloward University that the applicability of the 
Fourteenth Amendnent to private activity is a developing 


concent, ^t 


Although charters, funds, and tax exenņptions for 
private universities and colleges do not by themselves raise a 
“state action!" question, the presence of state control over 
specific university or college action may be grounds fora 
finding of state action. 

The requirement of the State of New York that all colleges 
and universities in the state (both public and private) have 
a disciplinary code caused the court in Coleman v. Wagner College”? 
to consider that the State of New York might be engaging in the 
formulation of policy for private colleges. If this were deemed 


to be the case, and the policies of private colleges were 


challenged, "state action" might be established. 


18. 312 F. Supp. 598 (1970). 19. Id. 


20% L43 F. 2d 121 (1971). 216 412 F.2d 1128,1131 (196° 


22. 429 F. 2d 1120 (1970). 
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In a concurring opinion, Judge Friendly stated his belief 


that "state action" was actually demonstrated in this case.“ 


Belk v. Chancellor of Washington University~* established 
that the processes of a private university cannot be cone 
sidered as immune to the test for "state action" when the state 
assigns specific policy requirements to the university, and the 
university is directly charged with failing to fulfill the 
requirements of the policy. In Belk, Washington University 
was cited as the recipient of powers to conduct educational 
activities through a Missouri State Charter, The plaintiffs 
alleged that the University Chancellor, who was delegated such 
powers, was acting under color of state law and failed to fulfill 
the specific public functions included in the charter.°? The 
court reached the following conclusion, quoted at length: 


The issue of "state action in this case 

is to what extent, if any at all, is the 
conduct of the chief executive ofa 

private university "state action" when the 
university through its chief executive is 
preserving and protecting the educational 
process for its students from violations 

of their basic right to academic freedom... 
It is the opinion of this court that the 

acts of a private university can constitute 
“state action" when said university is 
denying to its students their right to 
participate in the educational process. 
Education is a public function. The state 
granted a charter under which said uni= 
versity could operate as an educational 
institution. Hence, the private university's 
performance of a public function could render 
its actions pubject to constitutional 
restraints. 


23. Id. at 1126, 24, 336 F. Supp. 45 (1970). 
25. Id, at 46. 26. Id, at 48. 
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Thus far, Belk has not been cited ina successful court 
persuasion that "state action" was present in the activities 
of a private college or university. The fact remains, however, 
thet it may be. Grossner and the disciplinary cases which 
followed it established a clear trend that state financial 
support of a private institution is not sufficient grounds to 
establish constitutional jurisdiction. Coleman and Belk, 
though, indicate that courts may find "state action" in the 
operation of private colleges and universities when states or 
agents thereof can be showm to have exerted a controlling 
interest in the formulation of policies and practices which 
are subsequently challenged because they abridge due process 
or equal protection requirements. 

The “support” versus ‘control’ dichotomy in court deter» 
minations concerning "state action" in private higher education 
is further complicated by an erosion of the distinction between 
"public" and "private" colleges and universities. The absorption 
of Fenn College into Cleveland State University, and the "statee= 
related" status of Temple University and the University of 
Pittsburg, are two examples of increased state financial partici- 
pation in the affairs of private institutions. State legislatures 
are becoming increasingly reluctant to allocate resources without 
retaining some influence over how they are utilized, if actions 
in Florida during the past several years are in any way repre= 
sentative of other states. Increased state participation in 
higher education, then, enhances the possibility that the reason~ 


ing o 


Hh 


Coleman and Belk will be followed in determining the 
presence of "state action" in the concerns of private colleges 


and universities, Administrators in private colleses and : 
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universities might consider the following guidelines when faced 
with issues relating to due process and equal protection. 

Ls The fact that the private institution receives state 
support in the forms of funds or exemptions does not mean 

that it is subject to the Fourteenth Anendnent prohibitions. 

la Private colleges and universities can find considerable 
support in the case law for their right to establish and 
execute internal disciplinary policies and procedures without 
fear that they will be overturned because of the assertion 

of "state action." Such policies and procedures need not be 

as protective of student rights as similiar policies and pro- 
cedures developed by public institutions. 

De Private institution administrators should be aware that 
for the most part private colleges and universities have 
allowed their students more freedom than has been afforded 
students in public institutions.“ 

ue While the case law does not require such, private college 
administrators should consider affording their students all the 
protections which students in public institutions enjoy under 
the Fourteenth Amendment, as a matter of policy. Questions of 
rectitude aside, adherence to this guideline might have the 
practical benefit of protecting the institutions from dwindling 
enrollments given the current trend toward affording students 
greater flexibility in their choice of institutions. 

De If an institutional policy or procedure is adopted as a 
direct result of legislative or other state agency action or 
influence, the private college or university should be prepared 
to defend the constitutionality of the policy or procedure in 


terms of the Fourteenth Anendment should it be challenged. 


27, Wright, The Constitution , 22 Vanderbilt 
a Le Reve ? . 


Summary 


The materials presented in Chapter I have attempted to demonstrate an 
approach to the use of law in developing institutional policies and procedures. 


The courts have long recognized that they are not experts in matters of 
educational policy, and wherever possible, will not superimpose their judg- 
ments on the reasonable judgments of institutional administrators, if such 
judgments are developed through a fundamentally fair process. The courts 
encourage the development of institutional policies and procedures which are 
both fair and reasonable. An institution should be able to show the court 
the method whereby the factual basis underlying an institutional judgment 
was developed. This places a burden on the institutional administrator, 
in both the public and the private institution, to define program objectives, 
the means by which those objectives will be carried out, together with the 
techniques used to evaluate the outcomes. Administrators in both public and 
private institutions should utilize management by objectives process to assure 
accountability to the president of the institution and the institutional board 
of trustees, and to enable one to demonstrate that institutional decisions 
are made in a fair and reasonable manner, should the unhappy specter of liti- 
gation loom over the horizon. 


While the mandate of the Fourteenth Amendment of the United State Constitution 
protects the student against the unreasonalbe or arbitrary use of the power of 
the state, through the due process and equal protection clauses of the Fourteenth 
Amendment, the Fourteenth Amendment's due process and equal protection clauses 
have no application to judgments made by administrators in private institutions. 
Mr. Williams has indicated that administrators in private institutions may wish 
to adopt policies and procedures which comply with the mandate of the Fourteenth 
Amendment. Private institutional administrators may do well, both in terms 
of good management practices, and in terms of assuring equitable treatment for 
the student-consumers to establish fair and equitable institutional objectives, 
policies and practices. 


E. 
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The forces of political activism, including activism 
by homophile groups, has in the recent vast led to a series 
of cases involving the question of whether or not an institution 
can legally deny institutional recognition or registration = 
use of space, facilities, and other resources, including student 
activity fees, to an activist group. The cases and materials 
set forth in this chapter Suggest the developing state of the 
case law, and suggest alternative procedures to resolve some of 
the administrative questions presented, 


‘of ’ t organi- 
ior to the development of case law on studen E 
iene the Joint Statement on Rights and_Freedoms of Students 
spoke directly to standards that Should be maintained to assure 
freedom of association. Section IV of the Joint Statement is 
set out below. | 


AJoint Statement on Rights and Freedoms of Students. 


A. Freedom of Association. Students bring to the campus 
a variety of interests previously acquired and develop many 
new interests as members of the academic community. They should 
be free to organize and join associations to promote their common 
interests. 


1. The membership, policies, and actions of a student 
organization usually will be determined by vote of only those 
persons who hold bona fide membership in the college or university 
community. 


2. Affiliation with an extra-mural organization should not 
of itself disqualify a student organization from institutional 
recognition, 


3. If campus advisers are required each organization should 
be free to choose its own advisor, and institutional recognition 
should not be withheld or withdrawn solely because of the inability 
of a student organization to secure an adviser. Campus advisers 
may advise organizations in the exercise of responsibility but 
they should not nave the authority to control the policy of such 
organizations. 


EE 


4e Student organizations may be required to submit a 
statement of purpose, criteria for membership, rules of procedures, 
and a current list of officers. They should not be required to , 
submit a membership list as a condition of institutional recogni- 
tion. 


5. Campus organizations, including those affiliated with 
an extraemural organization, should be open to all students 
without respect to race, creed, or national origin, except for 
religious qualifications which may be required by organizations 
whose aims are primarily sectarian. 


B. Freedom of Inquiry and Expression 


l. Students and student organizations should be free to 
examine and to discuss all questions of interest to them, and 
to express opinions publicly and privately. They should always 
be free to support causes by orderly means which do not disrupt 
the regular and essential operation of the institution. At 
the same time, it should be made clear to the academic and 
larger community that in their public expressions or demonstrations 
students ar student organizations speak only for themselves, 


2. Students should be allowed to invite and to hear any 
person of their own choosing, Those routine procedures required 
by an institution before a guest speaker is invited to appear 
on campus should be designed only to insure that there is orderly 
scheduling of facilities and adequate preparation for the event, 
and that the occasion is conducted in a manner appropriate to an 
academic community. The institutional control of campus 
facilities should not be used as a device of censorship. It 
should be made clear to the academic and larger community that 
sponshorship of guest speakers does not necessarily imply approval 
or endorsement of the views expressed, either by the sponsoring 
group or the institution, 

* * * * 

After a careful examination of this section of the Joint 

Statement one cannot help but speculate that the case law which 

as developed on the topic of student organizations would not have 
been necessary had the Joint Statement and reasonable institutional 
policies been followed by college and university administrators. 
The development of the Joint Statement is but one piece of evidence 
substantiating the arrival of the U. 5. Constitution to the campus, 
As a consequence students have been demanding (and in good measure 
receiving) constitutional rights, In the recent past, conflicts 
between student and administrators have become increasingly apparent 
and the confrontations have sometimes centered on the issue of 

the denial of official recognition for student organizations. 


B.Recognition/Registration Defined. 


What does "recognition" entail? The term official 
"recognition" encompases various privileges made available by 
campus officials only to ‘recognized’ student groups. Although 
the benefits of recognition vary in different institutions, 
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the following list... is typical: 
The use of college facilities rent free. 
The use of campus news media. 
The right to request funds from student activity fees, 


The right to establish dues and sponser money raising 
projects, 


Eligibility for awards and honors given to college 
organizations. 


The right to distribute notices and leaflets. 

The right to use the school name, 

The right to meet and demonstrate in campus buildings. 
The right to invite guest speakers onto the campus. 


Challenging the power of school authorities to deny 
‘official recognition campus groups have argued that student 
association is a protected form of first amendment expression. 
Campus administrators on the other hand have claimed that recog= 
nition is a privilege which should be extended only to further 
professionally determined educational goals. 


Litigation concerning student associations has primarily 
involved college political groups whose purpose is the exchange 
and advocacy of ideas, whether political, economic or social. 
These organizations are differentiated from those organizations 
whose aim is limited to encouraging social activities. Often- 
times such distinctions are unclear but are apparent when 
discussing the meaning and extent of freedom of association. 


Also, the issue of the official recognition of campus 
groups has been primarily applied to state operated schools. 
Generally the courts have extended the fourteenth amendment's 
protection of First Amendment rights only to cases involving 
state action. Accordingly, it is arguable that only state 
controlled educational institutions and those schools which 
function "under color of" state law are subject to fourteenth 
amendment limitations. 


The recognition issue may be broken down into three areas 
of inquiry: 

1. Are students entitled to freedom of association on the 
campus? f 

2. Does the rescission of, or the refusal to grant, 
official recognition constitute a denial of freedom to associate? 

3. If so, when can school administrators justifiably deny 
‘official recognition! to a student organization? 


The answers to these questions will be sought in the cases 
presented infra, ‘The first case presented which =nvolved the 


Library 
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denial of recognition to the Mississippi Chapter of the American 
Civil Liberties Union at the University of Southern Mississippi, 
is one of the landmark cases in this area. The text of this 
case is presented below. 


C. UNIVERSITY OF SOUTHERN MISSISSIPPI 
CHAPTER OF THE MISSISSIPPI CIVIL 
LIBERTIES UNION et al., 
Ve 
UNIVERSITY OF SOUTHERN MISSISSIPPI et al. 
No. 71-1801 
Summary Calendar. * 


United States Court of Appeals, 
Fifth Circuit. 
Nov. 18, 1971. 


Rehearing and Rehearing En Banc 
Denied Dec, 16, 1971. 
462 F.2d 564 


WISDON, Circuit Judge: 

Twice this Court has been a harbinger of major expansions 
in the First Amendment rights of students. In Dixon v. Alabama 
State Board of Education, 5 Cir. 1961, 294 F.2d 150, we turned 
our backs on the old saw that attendance at a university was a 
privilege granted by the state and was therefore subject to 
whatever conditions the state sought to impose. Five years 
later, we said that students! rights to free expression cannot 
be curtailed unless tht expression "materially and substantially 
interfer(s) with the requirements of appropriate discipline in 
the overation of the school." Burnside v. Syars, 5 Cir. 1966, 
365 F.2d 7h, 749. She Supreme Court adopted this phrase in the 
landmark case of Tinker v. Des Moines Independent Community 
School District, 1969, 393 U.S. 505, 89 S. Ct. 735, 21 L.Ed. 
ea7ol. 


Today's decision requires us to break no new ground. 
During the summer of 1970, the plaintiff, the University of 
Southern Mississipi Chapter of the Mississippi Civil Liberties 
Union was denied official recognition as a student organiza- 
tion in accordance with the usual procedures provided by the 
University of Southern iississipni. for processing proposed 
charters of student organizations+ This denial meant that the 


T. chapter's application was submitted to the Director of Student 


Activities and presented by nim to the Student-Paculty Committee 
on Student Organizations. The membership of tne Committee is 
appointed by the University President, Willian D. McCain, and is 
presided over by the Dean of Student Affairs. The Committee 
consists of four faculty members and three students. After two 
meetings the Committee voted to deny the charter; the decision 
was approved by President McCain, Upon rehearing, the Connittee 
stuck to its decision, and this action was filed. We need not 
consider the procedural adequncy of these proceedings since we 
have concluded that, however it conducted its business, the 
Comnittce failed to adduce any valid reasons for banning the 
Chapter from the University campus. 
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Chapter could neither participate in University-approved student 
activities nor conduct student activities on campus on its own 
initiative. Thus exiled, the Chanter filed suit in federal 
district court for a preliminary injunction to compel the 
University to approve its charter and grant it official recognie 
tion. 


The district court found that the Chapter had requested and 
been denied a statement of reasons for the University's denial 
of its charter application and held that the Chapter was entitled 
to such a statement. In addition, the district court considered 
each of the grounds which had been asserted by the University 
during the court proceedings to justify denial of a charter. The 
only ground which seemed to the district court to provide a 
possible basis for keeping the Chapter off campus was its litigieus 
orientation. This, said the district court, was not alone enough 
to justify the denial; but the court took the view that the 
university need not condone "frivolous, vexatious, and harassing 
actions to impede the legitimate function of a university." It 
therefore refused to order approval of the vlaintiffs' charter. 
Instead, it simply provided plaintiffs with a new chance to 
apply for recognition, and, implicitly, the University with a 
new chance to adduce support for its assertion that the Chapter's 
activities would interfere with the operation of the University. 


2. une district court found: "Of the reasons offered for the 
denial of the cnarter, the Court does not find sufficient merit 

in any to justify sustaining the University's position except 

for the barely tenable reasons based on the expressed threats of 
litigation by the local chapter and this history of the litigation 
waged by the state and national organizations," 


3. The district court also noted, apparently on its own motion, 
that the Chanter proposed to include nonestudents as members. 

The record disclosed that on a prior occasion a charter had been 
denied to a group whose membership was to include nonestudents, 
Although the district court thought that the university should have 
"an opportunity to consider" this issue during any further pro- 
ceedings, we see no reason why a justification never raised by 
University should play a part in our disposition of this case, 

If the University did not see fit to object to the composition of 
the Chapter's proposed membership, we find it difficult to view 
the problem as significant enough to justify banning this organi- 
zation from the caupus of the University. 
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It is no longer a serious contention that "either students 
or teachers shed their constitutional rights to freedom of speech 
or expression at the schoolhouse gate." Tinker, supra,at 393 
U.S. 506, 89 S.Ct. 736, 21 L.Ed.2d 737. Student rights of free 
expression may ve prohibited only if they "materially and 
substantially (interfer) win the requirements of appropriate 
discipline in the operation of the school." Tinker at 393 U.S. 
509, 89 S.Ct. 738, 21 L.Ed. 2d 739, citing Burnside v. Byars, 

5 Cir. 1966, 365 ¥.2d 74h, 749. When the restriction upon 
student exvression takes the form of an attempt to predict in 
advance the content and consequences of that expression, it is 
tantamount to a prior restraint and carries a heavy presumption 
against its constitutionality. See Bantam Books, Inc. v. 
Sullivan, 1963.,372 U. S. 58, 70, 83 S.Ct. 631, 9 L.Ed.2d 584; 
Organization for a Better Austin v. Keefe, 1971, 402 U.S. 415, 

91 S.Ct. 1575, 29 L.Ed.2d 1. What is at issue here is whether 
the students affiliated with the Chapter will be permitted to 

use the buildings and grounds of the campus to conduct meetings 
and discussions. The restriction imposed by the University is 
analogous to one attempting to prevent a particular group or 
individual from speaking on school premises. Such "speaker bans" 
uniformly have been struck down. E. Se, Brooks v, Auburn 
University, 296 F. Supp. 188 (M.D.Ala. 1969); see Wright, The 
Constitution on the Campus, 22 Vand.L. Rev. 1027, 1050-51 (1969). 
The rationale of the speaker ban decisions is that it is plainly 
incompatible with our constitutional system for a state=supported 
institution to permit some speakers but turn others away "ace 
cording to the orthodoxy or popularity of their political or 
social views." Brooks v. Auburn University, 296 F. Supp. at 

194. To sustain such censorial practices, a University would at 
the very least have to demonstrate a strong probability of the 

` kind of material disruption spoken of in the Tinker case. 


The district court found only that the litigiousness of 
the national and state Civil Liberties Unions was a "barely 
tenable ground for denying the charter to the (USM) Chapter". 
serious, bona fide litigation carried on by a minority group 
as a peaceful means of guaranteeing its rights in à larger 
community is a form of expression and association protected 
by the First and Fourteenth Amendments. NAACP v. Button, 1963, 
371 U.S. 415, 83, S. Ct. 328. 9 lw Eds 2d 405. As such, it 
cannot serve as a justification for keeping the Civil Liberties 
Union off the campus of the University unless the litigation 


itself would result in the kind of disruption spelled out in 
Tinker. 


(6.7) Only litigation conducted in bad faith could fill 
that bill. The lower court expressed the thought that if the 


Student Activity Committee were tọ make a new YS ERE ALS Ons 
the Committee turn up some support for the assertion that 


the Chapter's litigation would be vexatious and frivolous. 


This bare possibility, unsupported by any evidence in 
this record, does not justify a drastic curtailment of consti- 
tutionally favored expression. The asertion of novel and 
sometimes threatening positions through decourse to litigation 
might all too easily be characterized as vexatious or harasse. 
ed by the individuals so threatened or surprised-and in perfectly 
good faith. 


But, in our system, undifferentiated fear or apprehension 
of distrubance is not enough to overcome the right to freedom 
of expression, Any departure from absolute regimentation may 
cause trouble. Any variation from the majority's opinion may 
inspire fear. Any word spoken, in class, in the lunchroon, 
or on the campus, that deviates from the views of another person 
may start an argument or cause a disturbance, But our Constie 
tution says we must take this risk, Terminiello v. Chicago, 

337 U.S. 1, 69 S.Ct. 894,93 L.Ed. 1131 (1949); and our history 
says that it is this sort of hazardous freedomethis kind of 
openness#that is the basis of our national strength and of the 
independence and vigor of Americans who grow up and live in 
this relatively permissive, often disputatious, society. 

Tinker at 393 U.S. 508-509, 89 S.Ct. 737,738,21L.Ed.2d 739. 

We think it for more compatible with free expression to rele~ 
gate the University to its rights if the litigative activites 
of the Chapter should turn out to be carried on with disrupe 
tive intentions and do result in substantial disruption to the 
life of the University. In that event, the recognition granted 
the Chapter could be challenged and withdrawn in a fair proceed= 
ing based upon evidence of actual, and not vaguely predictive, 
misconduct, 


The University has cited us to a recent case decided in 
the Second Circuit, Healyv. James, 1971, 445 F.2d 1122. In 
Healy, the court approved a denial of official recognition to 
the Central Connecticut Chapter of the Students for a Democratic 
Society ("SDS"), Without in any way implying our approval of 
the Healy decision, we need note only that it is factually 
distinguishable from the present case in two respects. First, 
SDS hasingt expressed any commitment to a policy of litigation, 
and certain members of SDS have advocated disruption as a 
means of achieving its goals. Second, in Healy, SDS actually 
demonstrated a refusal to abide by university procedures for 
dispute resolution when it behaved defiantly during a courte 
structured hearing to determine its status. The denial in Heal 
was therefore based at least in part upon some evidence of actual 
e and not upon unfounded prognostication of future cone 

uct. 


Finally, the University argues that the Chapter has in effect 
waived its right to relief from this Court by failing to resort 
to the procedure for rehearing outlined by the district court. 
But we are unwilling to find fault with the Chapter for its 
impatience to achieve recognition for its constitutional 
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prerogatives., It has now been more than a year since the Chapter 

was denied the same place in the sun on the campus of the Universi- 
ty of Southern Mississippi accorded to other student organizations= 
without any justification at all, so far as we are able to discern. 


We find it unnecessary to consider the adequacy of the pro» 
cedure afforded the Chapter by the University, since even that 
procedure failed to produce any permissible justification for 
denying the Chapter's application. For the reasons stated here= 
in, the judgment of the district court will be reversed, and the 
case remanded to the district court for the prompt issuance of an 
order requiring the University of Southern Mississippi to grant 
immediate approval to the application for recognition of the 
University chapter of the Mississippi Civil Liberties Union. 


COLEMAN, Circuit Judge (concurring specially). 


I am of the opinion that this is not purely a First Amend= 
ment case. The primary purpose of the proposed organization 
appears to be litigious rather than the right to receive and 
dispense information and ideas. I, therefore, would decide this 
appeal on Fourteenth Amendment (equal protection) grounds. 


I do not agree,in general, with the rationale of American 
Civil Liberties Union of Virginia, Inc. v. Radford College, 315 
F., Supp.893 (W.D. Virginia, 1976) In that case it was held that 
a supported college cannot apply restrictions to outside organi- 
zations "when such facilities have been made previously available 
to outside organizations", The record shows the existence of 
such outside organizations, as "Young Democrats" and "Young 
Republicans" on the Southern campus. 


I agree heartily with what Judge Dalton wrote in Radford, 
"Student organizations do not have an unqualified right to be 
recognized by a college administration. College officials 
properly have wide discretion in operating the school and in 
determining what actions are most compatible with its educatione 
al objectives. This court has no desire to interfere with the 
operations of any school or to give encouragement to the trend 
of increasing challenges to the considered decisions of university 
administrators. 315 F.Supp.896. On the record complied below, 
however, Mississippi Southern failed to develop constituti~ 
onally permissible ground for the exclusion of A.C.L.U. 


In this state of affairs I can only point to the language 
in Radford, supra, 315 F. Supp. at 899: “If their conduct as 
a campus organization is unduly disruptive of the orderly 


functioning of the institution, this court will be the first to 
reconsider its decision," 


With this comment, I concur in the opinion prepared for the 
Court by Judge WISDOM, 


* % * * * * * 
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The Hississippi Civil Liberties Union case was decided 
seven months before the U.S. Supreme Court's landmark decision 
in Healy v, James, 408 U.S. 169 (1972). ‘The Supreme Court's 
decision in fealy, the most important case for any administrator 
concerned with the recognition of student organizations, together 
with a commentary by legal writers, and the text of subsequent 


cases on point, is set forth below. 
* + * * * * * * 


D. HEALY v. JAMES ,408 U.S. 169 (June 26,1972). 


Mr. Justice Powell delivered the opinion of the Court. 


This case, arising out of a denial by a state college 
of official recognition to a group of students who desired to 
form a local chaoter of Students for a Democratic Society (SDS), 
presents this Court with questions requiring the application of 
welleestablished First Amendment principles. While the factual 
background of this particular case raises these constitutional 
issued in a manner not heretofore passed on by the Court, and 
only infrequently presented to lower federal courts, our de= 
cision today is governed by existing precedent, 


As the case involves delicate issues concerning the academic 
community, we approach our task with special caution, recognizing 
the mutual interest of students, faculty members, and administrae 
tors in an environment free from disruptive interference with the 
educational process. 


We also are mindful of the equally significant interest 
in the widest latitude for free expression and debate consonant 
with the maintenance of order. ‘Where these interests appear to 
compete the First Amendment, made binding on the States by the 
Courteenth Amendment, strikes the required balance. 


I 


We mention briefly at the outset the setting in 19691970. 
A climate of unrest prevailed on many college campuses in this 
country. There had been widespread civil disobedience on some 
campuses, accompanied by the seizure of buildings, vandalism, 
and arson. Some colleges had been shut down altogether, while 
at others files were looted and manuscripts destroyed. SDS 
chapters on some of_those campuses had been a catalytic force 
during this periode? Although the causes of campus disruption 
were many and complex, one of the prime consequences of such 
activities was the denial of the lawful exercise of First 
Amendment rights to the majority of students by the few. Indeed, 
many of the most cherished characteristics long associated with 
` institutions of higher learning appeared to be endangered. Fore 
tunately, with the passage of time, a calmer atmosphere and 
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maturity now prevade our campuses, Yet, it was in this climate 
of earlier unrest that this case arose. 


Petitioners are students attending Central Connecticut State 
College (CCSC), a state-supported institution of higher learning. 
In September 1969 they undertook to organize what they then ree 
ferred to as a "local chapter" of Students for a Democratic 
Society (SDS). Pursuant to procedures established by the College, 
petitioners filed a request for official recognition as a campus 
organization with the Student Affairs Committee, a committee 
composed of four students, three faculty members and the Dean of 
Student Affairs. The request specified three purposes for the 
proposed organization's existence. It would provide "a forum 
ofdiscussion and self-education for students developing an analysis 
of American soecity"; it would serve as "an agency for integrating 
thought with action so as to bring about constructive changes"; 
and it would endeavor to provide "a coordinating body for relating 
the problems of leftist studgnis" with other interested groups on 
campus and in the community. The Committee, while satisfied 
that the statement of purposes was clear and unobjectionable on 
its face, exhibited concern over the relationship between the pro= 
posed local group and the National SDA organization. In response 
to inquiries, representatives of the proposed organization stated 
that they would not affiliate with any national organization and 
that their croup would remain "completely independent." 


In response to other questions asked by Committee members 
concerning SDA's reputation for campus disruption, the applicants 
made the following statements, which proved significant during 
the later stages of these proceedings: 

"Q. How would you respond to issues of violence as other 
S.D.S. chapters have? 

"A, Our action would have to be dependent upon each issue. 

"QO, Would you use any means possible? 

"A, Ilo I can't say that; would not know until we know 
what the issues are. 


* * * * 


"Q. Could you envision the S.D.S. interruption a class? 
"A, Impossible for me to say," 


With this information before it, the Committee requested 
an additional filing by the applicants, including a formal 
statement regarding affiliations. The amended application filed 
in response stated flatly that "CCSC Students for a Democratic 
Society are not under the dictates of any National organization, "3 
At a second hearing before the Student Affairs Committee, the 
question of relationship with the National organization was raised 
again. One of the orsanizers explained that the National SDS was 
divided into several "factional groups," that the nationalelocal 
relationship was a loose one, and that the local organization 
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accevted only “certain ideas" but not all of the National 
organization's aims and philosophies. 


By a vote of six to two the Committee ultimately approved 
the application and recommended to the President of the College, 
Dr. James, that the organization be accorded official recognition, 
In approving the application, the majority indicated that its 
decision was premised on the belief that varying viewpoints should 
be represented on campus and that since the Young Americans for 
Freedom, the Young Democrats, the Young Republicans, and the 
Liberal Party all enjoyed recognized status, a group should be 
available with which "left wing" students might identify. The 
majority also noted and relied on the organization's claim of 
independence, Finally, it admonished the organization that 
immediate suspension would be considered if the group's activities 
proved incompatible with the school's policies against interference 
with the privacy of other students or destruction of property. 
The two dissenting members based their reservation primarily on 
the lack of clarity regarding the organization's independence, 


Several days later, the President rejected the Committee's 
recommendation, and issued a statement indicating that petitioners! 
organization was not to be accorded the benefits of official campus 
recognition, is accompanying remarks, which are set out in full 
in the margin,’ indicate several reasons for his action. He 
found that the or ep ies tions philosophy was antithetical to the 
school's policies,? and that the group's independence was doubtful. 
He concluded that approval should not be granted to any group 
that “openly repudiates" the College's dedication to academic 
freedom, 


Denial of official recognition posed serious problems for 
the organization's existence and srowth. Its members were deprived 
of the opportunity to place announcements regarding meetings, 
rallies or other activities in the student newspaper; they were 
precluded from using various campus bulletin boards; and=most 
importantlyenonrecognition barred them from using campus facilities 
for holding meetings. This latter disability was brought home to 
petitioners shortly after the President's announcement. Petitioners 
circulated a notice calling a meeting to discuss what further 
action should be taken in light of the group's official rejection. 
The members met at the coffee shop in the Student Center ("Devils' 
Den") but were disbanded on the President's order since none 
recognized groups were not entitled to use such failities. 


Their efforts to gain recognition having proved ultimately 
unsuccessful, and having been made to feel the burden of none 
recognition, petitioners resorted to the courts, They filed a 
suit in the United States District Court for Connecticut, seeking 
declaratory and injunctive relief against the President of the 
College, other administrators, and the State Board of Trustees, 
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Petitioners! primary complaint centered on the denial of First 
Amendment rights of expression and association arising from 
denial of campus recognition. The cause was submitted initally 
on stipulated facts, and, after a short hearing, the judge 
ruled that petitioners had been denied procedural due process 
because the President had based his decision on conclusions 
regarding the applicant's affiliation which were outside the 
record before him, The court concluded that if the President 
Wished to act, on the basis of material outside the application 
he must at least provide petitioners a hearing and opportunity 
to introduce evidence as to their affiliations. 311 F. Supp., 
at 1279, 1281. While retaining jurisdiction over the case, 

the District Court ordered respondents to hold a hearing in 
order to clarify the several ambiguities surrounding the 
President's decision, One of the matters to be explored was 
whether the local organization, true to its repeated arfirmations, 
was in fact independent of the National SDS. Id., at 1282. 

And if the hearing demonstrated that the two were not separable, 
the respondents were instructed that they might then review the 
“aims and philosophy" of the National organization, Ibid. 


Pursuant to the court's order, the President designated Dean 
Judd, the Dean of Student Affairs, to serve as hearing officer 
and a hearing was scheduled, The hearing, which spanned two 
dates and lasted approximately two hours, added little in terms 
of objective substantive evidence to the record in this case, 
Petitioners introduced a statement offering to change the 
organization's name from "CCSC local chapter of SDS" to "Students 
for a Democratic Society of Central Connecticut State College," 
They further reaffirmed that they would "have no connection 
whatsoever to the structure of an existing national organization.""7 
Petitioners also introduced the testimony of their faculty adviser 
to the effect that some local SDS organizations elsewhere were 
unaffiliated with any national organization, The hearing officer, 
in addition to introducing the minutes from the two pertinent 
Student Affairs committee meetings, also introduced sua sponte 
portions of a transcript of hearings before the United States 
House of Representatives Internal Security Committee investigating 
the activities of SDS. Excerpts were offered both to prove that 
violent and disruptive activities had been attributed to SDS elsee 
where and to demonstrate that there existed a national organization 
that recognized and cooperated with regional and local college 
campus affiliates, Petitioners did not challenge the asserted 
existence of a National SDS, nor did they question that it did 
have a system of affiliations of some sort. Their contention 
was simply that their organization would not associate with that 
network, Throughout the hearing the parties were acting at cross 
purposes, ‘What seemed relevant to one appeared completely immaterial 
to the other. This failure of the hearing to advance the litigation 
was, at bottom, the consequence of a more basic failure to join 
issue on the considerations that should control the President's 
ultimate decision, a problem to which we will return in the ensuing 
section. 


2-34 


Upon reviewing the hearing transcript and exhibits, the 
President reaffirmed his prior decision to deny petitioners 
recognition as a campus organization. The reasons stated, 
closely paralleling his initial reasons, were that the group 
would be a "disruptive influence" at CCSC and that recognition 
would be "contrary to the orderly process of change" on the 
campus. 


After the President's second statement issued, the case 
then returned to the District Court where it was ordered dis- 
missed, The court concluded, first, that the formal requisites 
of procedural due process had been complied with, second, that 
petitioners had failed to meet their burden of showing that 
they could function free from the National organization, and, 
third, that the Collese's refusal to place its stamp of approval 
on an organization whose conduct it found "likely to cause violent 
acts of disruption" did not violate petitioners! associational 
rights. 319 F. Supp., at 116. 


Petitioners appealed to the Second Circuit Court of Appeals 
where, by a two-to-one vote, the District Court's judgment was 
affirmed. The majority purported not to reach the substantive 
First Amendment issues on the theory that petitioners had failed 
to avail themselves of the due process accorded them and had 
failed to meet their burden of complying with the prevailing 
standards for recognition. 445 F.2d, at 1131-1132. Judge Smith 
dissented, disagreeing with the majority's refusal to address 
the merits and finding that petitioners had been deprived of 
basic First Amendment rights. Id., at 1136. This Court granted 
certiorari and, for the reasons that follow, we conclude that 
the judgment of the courts below must be reversed and the case 
remanded for reconsideration, 


II 


At the outset we note that state colleges and universities 
are not enclaves immune from the sweep of the First Amendment. 
"It can hardly be argued that either students or teachers shed 
their constitutional rishts to freedom of speech or expression 


at the schoolhouse gate." Tinker v, Des Moines Independent 
Community School District, 395 UVS.505,506, (1969). Of course, 

as Hr, Justice tortas made clear in Tinker, First Amendment rights 
must always be applied "in light of the special characteristics 

of the ...environment" in the particular case. Ibid. And, where 
state-operated educational institutions are involved, this Court 
has lons recognized "the need for affirming the comprehensive 
authority of tne States and of scnool officials, consistent 

with fundamental constitutional safeguards, to prescribe and 
control conduct in the schools." Id., at 507. Yet, the precedents 
of this Court leave no room for the view that, because of the 
acknowledged need for order, First Amendment protections should 
apply with less force on college campuses than in the community at 
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large. Quite to the contrary, "(t)he vigilant protection of 
constitutional freedoms is nowhere more vital than in the 
community of American schools." Shelton v. Tucker,364 U.S. 

479, 487, (1960). The college classroom with its surrounding 
environs is peculiarly the "market place of ideas" and we 

break no new constitutional ground in reaffirming this Nation's 
dedication to safeguarding academic freedom. Keyishian v. Poard 
of Regents, 585 U. S. 589,603 (1967); Sweezy V. Neu Hampshire, 
35 0.5.2534, 249-250 (plurality opinion of ie Chief Justice 


Warren) , 262 (1957) (Mr. Justice Frankfurter's concurring opinion). 


Among the rights protected by the First Amendment is the 
right of individuals to associate to further their personal 
beliefs. While the freedom of association is not explicitly 
set out in the Amendment, it has long been held to be implicit 
in the freedoms of speech, assembly and petition. See, ¢.6., 
Baird v, State Bar of Arizona, 401 U.S.1,5 (1971); NAACP v. Button, 

l U.S. 23 9 ; Louisiana ex rel. Gremillion v, NAACP, 
366 U.S. 293,296 (1961); NAACP v. Alabama ex rel. Patterson, 957 
U.S. 9 (1958) (Mr. Justice Harlan for a unanimous court). There 
can be no doubt that denial of official recognition, without 
justification, to college organizations burdens or abridges that 
associational right. The primary impediment to free association 
flowing from nonrecognition is the denial of use of campus 
facilities for meetings and other appropriate purposes. The 
practical effect of nonrecognition was demonstrated in this case 
when, several days after the President's decision was announced, 
petitioners were not allowed to hold a meeting in the campus 
coffee shop because they were not an approved group. 


Petitioners! associational interets also were circumscribed 
by the denial of the use of campus bulletin boards and the school 
newspaper. If an organization is to remain a viable entity in 
a campus community in which new students enter on a regular basis, 
it must possess the means of communicating with these students. 
Moreover, the organization's ability to participate in the in- 
tellectual give and take of campus debate, and to pursue its 
stated purposes, is limited by denial of access to the customary 
media for communicating with the administration, faculty members, 
and other students.’ Such impediments cannot be viewed as in- 
substantial. 


Respondents and the courts below appear to have taken the 
view that denial of official recognition in this case abridged 
no constitutional rights. The District Court concluded that 

"President James’! discretionary action in denying this 

this application cannot be legitimately magnified and, 
distorted into a constitutionally cognizable interference 
with the personal ideas or beliefs of any segment of the 
college students; neither does his action deter in any 
material way the individual advocacy of their personal 
beliefs; nor can his action be reasonably construed to be 
an invasion of, or having a chilling effect on acadenic 
freedom," 319 IF.Supp., at 116. f 
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In that court's view all that was denied petitioners was the 
administrative seal of official college respectability."9 Ibid. 
A majority of the Court of Appeals agreed that petitioners had 
been denied only the "college's stamp of approval." 445 F. 

2d, at 1151. Respondents take that same position here, arguing 
that petitioners still may meet as a sroup off campus, that 
they still may distribute written material off campus, and 

that they still may meet together informally on campus-as 
individuals but not as CCSC#SDS, 


We do not asree with the characterization by the courts 
below of the consequences of nonrecosnition. We may concede, 
as did Mr. Justice Harlan in his unanimous opinion for the 
Court in NAACP v. Alabama ex rel. Patterson, 357 U.S. 449,461 
(1958), that the administration "has taken no direct action... 
to restrict the rights of petitioners! members to associate 
freely." But the Constitution's protection is not limited to 
direct interference with fundamental rights. The requirement 
in Patterson that the NAACP disclose its membership lists was 
found to be an impermissible, though indirect, infringement 
of the members! associational rights. Likewise, in this case, 
the group's possible ability to exist outside the campus 
community does not ameliorate significantly the disabilities 
imposed by the President's action. We are not free to disregard 
the practical realities. Ur. Justice Stewart has made the salient 
point: "Freedoms such as these are protected not only against 
heavy-handed frontal attack, but also from being stifled by more 
sublte governmental interference." Bates v., City of Little Rock, 
361 U.S. 516, 523 (1960). See also Sweezy v. New Hampshire, 554 
U.S.234% (1957) (Hr. Justice Frankfurter, concurring); Watkins ve 
United States, 354 U.S. 178, 197 (1957). 


The opinions below also assumed that petitioners had the 
burden of showins entitlement to recognition by the College. O 
While petitioners have not challenged the procedural requirement 
that they file an application in fonformity with the rules of the 
Collese, lthey do question the view of the courts below that 

final rejection could rest on their failure to convince the 
administration that their organization was unaffiliated with the 
National SDS. For reasons to be stated later in this opinion, we 
do not consider the issue of affiliation to be controlling one. 

But apart from any particular issue, once petitioners had filed 

an application in conformity with the requirements, the burden 

was upon the College administration to justify its decision of 
rejection. See, e.g., Law Students Civil Rights Research Council 
Ve Wadmond, 401 U.S. 154, lo2el165 (1971); United States v. Brien, 
391 U.S. 567, 376-377 (1968); Speiser v., Randall, ‘oe Dl 
(1958). It is to be remembered tht the effect of the College's 
denial of recognition was a form of prior restraint, denying to 
petitioners’! organization the range of associational activities 
described above. While a college has a legitimate interest in 
preventing disruption on the campus, which under circumstances 
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requiring the safeguarding of that interest may justify such 
restraint, a "heavy burden" rests on the college to demonstrate 
the appropriateness of that action. See Near v, Minnesota,233 
U.S. 697, 713-716 (1931); Organization for a Better Austin V. 


Keefe, 402 U.S. 415, 418 (1971); Breedman v. Maryland, 300 U.S 
BL, 97 (1965). 


III 


These fundamental errorsediscounting the existence of a 
cognizable First Amendment interest and misplacing the burden 
of prooferequire that the judgments below be reversed. But we 
are unable to conclude that no basis exists upon which non= 
recognition might be appropriate., Indded, based on a reasonable 
reading of the ambiguous facts of this case, there appears to be 
at least one potentially acceptable sround for a denial of 
recognition. Because of this ambiguous state of the record we 
conclude that the case should be remanded, and, in an effort to 
provide guidance to the lower courts upon reconsideration, it 
is appropriate to discuss the several bases of President James! 
decision. Four possible justifications for nonrecosgnition, all 
closely related, might be derived from the record and his state= 
ments. Three of those srounds are inadequate to substantiate 
his decision: a fourth, however, has merit. 


From the outset the controversy in this case has centered 
in large measure around the relationship, if any, between 
petitioners’ group and the National SDS. The Student Affairs 
Committee meetings, as reflected in its minutes, focused consider-= 
able attention on this issue; tne court-ordered hearing also was 
directed primarily to this question, Despite assurances from 
petitioners and their counsel that the local group was in fact 
independent of the National organization, it is evident that 
President James was significantly influenced by his apprehension 
that there was a connection, Aware of the fact that some SDS 
chapters had been associated with disruptive and violent campus 
activity, he apparently considered that arfiliation itself was 
sufficient justification for denying recognition.1 


Although this precise issue has not come before the Court 
heretofore, the Court has consistently disapproved governmental 
action imposing criminal sanctions or denying rights and privileges 
solely because of a citizen's association with an unpopular organi- 
zation. See, e.c., United States v. Robel, 359 U.S. 258 (1967); 
Keyishian v., Board of Recents, 305 U.S. 509, 605-610 (1967); 
Elfbrandt v, Russell, > -Se 1l (1966); Scales v. United States, 

De 61). In these cases it has been established that 
"puilt by association alone, without (establishing) that an 
individual's association poses the threat feared by the Govern- 
ment," is an impermissible basis upon which to deny First Amend- 
ment rights. United States v. Robel, 389 U.S., at 265. The 
Government has the burden of establishing a knowing affiliation 
with an organization possessing unlawful aims gad goals, anda 
specific intent to further those illegal aims. 
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Students for a Democratic Society, as conceded by the 
College and the lower courts, is loosely organized, having 
various factions and promoting a number of diverse social and 
political views, only some of which call for unlawful action, 14 
Not only did petitioners proclaim their complete independence 
from this organization,15 but they also indicated that they 
shared only some of the beliefs its leaders have expressed, 16 
On this record it is clear that the relationship was not an 
adequate ground for the denial of recognition. 


Having concluded that petitioners were affiliated with, 
or at least retained an affinity for, National SDS, President 
James attributed what he believed to be the philosophy of that 
organization to the local group. He characterized the petition- 
ing group as adhering to "some of the major tenets of the 
national organization," including a philosophy of violence and 
disruption. Understandably, he found that philosophy abhorrent. 
In an article signed by President James in an alumni periodical, 
and made a part of the record below, he announced his unwillinge 
ness to "sanction an organization that openly advocates the 
destruction of the very ideals and freedoms upon which the 
academic life is founded." He further emphasized that the 
petitioners! “philosophies" were "counter to the official policy 
of the college." 


The mere disagreement of the President with the group's 
philosophy affords no reason to deny it recognition. As repugnant 
as these views may have been, especially to one with President 
James! responsibility, the mere expression of them weuld not 
justify the denial of First Amendment rights, Whether petitioners 
did in fact advocate a philosophy of "destruction" thus becomes 
immaterial. The College, acting here as the instrumentality of 
the State, may not restrict speech or association simply because 
it finds the views expressed by any group to be abhorrent. As 
Mr. Justice Black put it most simply and clearly: 

"I do not believe that it can be too often repeated that 

the freedoms of speech, press, petition and assembly 

guaranteed by the First Amendment must be accorded to the 

ideas we hate or sooner or later they will be denied to 


the ideas we cherish." Communist Party v, Subversive 
Activities Control Board, 367 V.S. I, ey, C1961). 


As the litigation progressed in the District Court, a third 
rationale for President James! decision=beyond the questions of 
affiliation and philosophy-began to emerge. His second statement, 
issued after the courteordered hearing, indicates that he based 
rejection on a conclusion that this particular group would be 
a “disruptive influence at CCSC,"" This language was underscored 
in the second District Court opinion, In fact, the Court cone 
cluded that the President had determined that CCSC#¥5DS's 
"prospective campus activities were likely to cause a disruptive 
influence at CCSC."" 319 F. Supp., at 116. 
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If this reason, directed at the organization's activities 
rather than its philosophy, were factually supported by the 
record, this Court's prior decisions would provide a basis for 
considering the propriety of nonrecognition. The critical line 
heretofore drawn for determining the permissibility of regulation 
is the line between mere advocacy and advocacy “directed to 
inciting or producing imminent lawless action and...likely to 
incite or produce such action."' Brandenburg Ve Ohio, 595 U.S. 
Luh ,4447 (1969) (unanimous per curiam opinion). see also Scales 
v.e United States, 367 U.S. 203, 230-232 (1961); Noto v., United 
States, 3907; U. S. 289, 298 (1961); Yates v, United States, 354 
0.5. 2-98 (1957). In the context of the "special characteristics 
of the school environment ,"1lo the power of the government to 
prohibit “lawless action" is not limited to acts of a criminal 
nature, Also prohibitable are actions which "materially and 
substantially disrupt the work and discipline of the school." 
Tinker v. Des Moines Independent Community School District, 

203 U.S., at 515. ASSOCiational activites need not be tolerated 
where they infringe reasonable campus rules, interrupt classes 

or substantially interfere with the opportunity of other students 
to obtain an education, 


The "Student Bill of Rights" at CCSC, upon which great 
emphasis was placed by the President, draws precisely this dis- 
tinction between advocacy and action, It purports to impose no 
limitations on the right of college student organizations "to 
examine and discuss all questions of interest to them." But it 
also states that students have no right (1) "to deprive others 
of the opportunity to speak or be heard," (2) "to invade the 
privacy of others," (3) "to damage the property of others," 

(4) "to disrupt the regular and essential operation of the college," 
or (5) "to interfer with the rights of others,"19 The line between 
permissible speech and impermissible conduct tracks the constie 
tutitional requirement, and if there were an evidential basis to 
support the conclusion that CCSC#SDS posed a substantial threat 

of material disruption in vigtation of that command the President's 
decision should be affirmed, 


The record, however, offers no substantial basis for that 
conclusion, The only support for the view expressed by the 
President, other than the reputed affiliation with National SDS, 
is to be found in the ambivalent responses offered by the group's 
representatives at the Student Affairs Committee hearing, during 
which they stated that they did not know whether they might respond 
to "issues of violence" in the same manner that other SDS chapters 
had on other campuses. Nor would they state unequivocally that 
they could never "envision...interrupting a class." Whatever force 
these statements might be thought to have is largely dissipated 
by the following exchange between petitioners’ counsel and the 
Dean of Student Affairs during the courteordered hearing: 

"Counsel: I just read the document that you're offering 

(minutes from Student Affairs Committee meeting) and I 

can't see that there's anything in it that intimates that 

these students contemplate any illegal or disruptive practice. 

"Dean: No. There's no question raised to that, counsel." 
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Dean Judd's remark reaffirms, in accord with the full record, 
t hat there was no substantial evidence that these particular 
individuals acting together would constitute a disruptive 
force on campus. Therefore, insofar as nonrecognition flowed 
from such fears, it constituted little more than the sort of 
“undifferentiated fear or apprehension of disturbance (which) 
is not enough to overcome the right to freedom of expression," 


Tinker v, Des, Moines Independent Community School District, 
e De, at e 


These same references in the record to the group's 
equivocation regarding how it might respond to "issues of 
violence" and whether it could ever "envision...interrupting a 
class," suggest a fourth possible reason why recognition might 
have been denied to these petitioners, These remarks might well 
have been reas as announcing petitioners! unwillingness to be 
bound by reasonable school rules governing conduct, The College's 
Statement of Rights, Freedoms and Responsibilities of Students, 
contains, as we have seen, an explicit statement with respect to 
campus disruption, The regulation, carefully differentiating 
between advocacy and action, is a_reasonable one, and petitioners 
have not questioned it directly.¢l Yet their statements raise 
considerable question wggther they intend to abide by the probibi- 
tions contined therein, 


As we have already stated in Parts II and III, the critical 
line for First Amendment purposes must be drawn between advocacy, 
which is entitled to full protection, and action, which is not. 
Petitioners may, if they so cnoose, preach the propriety of anend= 
ing or even doing away with any or all campus regultions, They 
nay not, however, undertake to flout these rules. Mr. Justice 
Blackmun, at the time he was a circuit judge on the Eight Circuit, 
stated: 

"We,..shold that a college has the inherent power to pro» 

mulgate rules and regulations; that it has the inherent power 

properly to discipline; that it has power appropriately to 
protect itself and its property; that it may expect that its 
students adhere to generally accepted standards of conduct," 

Esteban v, Ventral itissouri State Collese, 415 F.2d 1077, 

1089 (CAB 1969), cert. denied, 590 U. S. 965 (1970). 

Just as in the community at large, reasonable regulations with 
respect to the time, the place, and the manner in which student 
groups conduct their speecherelated activities must be respected.2) 
A collese administration may impose a requirement, such as may have 
been imposed in this case, that a group seeking official recognie 
tion affirm in advance its willingness to adhere to reasonable 
campus law. Such a requirement does not impose an impermissible 
condition on tne students! associational rights. Their freedom 

to speak out, to assemble, or to petition for changes in school 
rules is in no sense infringed. It merely constitutes an agree» 
ment to conform with reasonable standards respecting conduct, 

This is a minimal requirement, in the interest of the entire 
academic community, of any group seeking the privilege of official 
recognition, 


Petitioners have not challenged in this litigation the - 
procedural or substantive aspects of the College's requirements 
governing applications for official recognition. Although the 
record is unclear on this point, CCSC may have, among its 
requirements for recognition, a rule that prospective groups 
affirm that they intend to comply with reasonable campus 
regulations. Upon remand it should first be determined whether 
the College recognition procedures contemplate any such re= 
quirement. If so, it should then be ascertained whether 
petitioners intend to comply. Since we do not have the terms of 
a specific prior affirmation rule before us, we are not called 
on to decide whether any particular formulation would or would 
not prove constitutionally acceptable Assuming the existence of 
a valid rule, however, we do conclude that the benefits of 
participation in the internal life of the college community may 
be denied to any group that reserved the risht to violate any 
valid campus rules with which they disagree. i 


IV 


We think the above discussion establishes the appropriate 
framework for consideration of petitioners! request for campus 
recognition, Because respondents failed to accord due ree 
cognition to First Amendment principles, the judgement below 
approving respondents denial of recognition must be reversed, 
Since we cannot conclude from this record that petitioners 
were willing to abide by reasonable campus rules and regulations, 
weorder the case remanded for reconsideration. We note, in so 
holding, that the wide latitude accorded by the Constitution 
‘to the freedoms of expression and association is not without its 
costs in terms of the risk to the maintenance of civility and 
an ordered society. Indeed, this latitude often has resulted, 
on the campus and elsewhere, in the infringement of the rights 
of others, Though we deplore the tendency of some to abuse 
the very constitutional privilges they invoke, and although the 
infringement of rishts of others certainly should not be tolerated, 
we reaffirm this Court's dedication to the principles of the Bill 
of Rights upon which our vigorous and free society is founded. 


Reversed and remanded 
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F.COMMENT ON HiSLY v. JAMES.(Reprinted, with permission, from 


an College Law Bulletin 82-83.) 


Healy should stimulate a realignment in the attitudes and 
powers of college administrators and governing bodies. 


One measure of the importance attached to Healy is the 
nature of the organizations which filed briefs as friends of the 
Court seeking affirmance of the lower court decisions. Those 
organizations were Americans for Effective Law Endorcement, Inc., 
the American Association of Presidents of Independent Colleges 
and Universities, and the California State Colleges Board of 
Trustees. Interestingly, one of the California State colleges 
was sued successfully when it refused to grant official recogni~ 
tion to a homosexual society. ‘The issue decided by the case, 
also decided in Healy, was that suspicion of, disgust with, or 
unpopularity of a group is not grounds for denial of recognition, 
See, Associated Students of Sacramento State College v. Butz, 

5 C.L.B. 04 (Feb. = Mar. 1971). Also of interest i 
organization in Healy, a local independent chapter of the SDS, 
was represented in aa litigation by the American Civil Liberties 
Union which, itself, incredibly enough, has been the object of 
attempts at exclusion from several campuses, two of which reached 
the courts and were successfully litigated by the ACLU. See, 

ACLU of Virginia v. Radford Collese, 3 C.L.B. 7(Sept. = Oct. 1970), 
an niversity of Southern liississippi Chapter of the Mississippi 
Civil Liberties Union v., University of Southern Mississippi. 4 Ce 
L.B. 17 (Nov. = Dec. 1971). 


The outcome of Healy should, if followed by campus admin= 
istrators, considerably restrict, though not foreclose, their 
authority to close campus facilities to groups deemed by them 

to be distasteful or over which there is some vague apprehension 
of unlawfulness. A prime beneficiary of the ruling in Healy 
should be the homosexual groups which have met with hostility 
from many campus administrators. 


Two principal issues are decided by the case: the first 
amendment associational rights of the organization's members, 
and the burden of proof which must be sustained by the college 
authorities when declining to recognize an organization officially. 


Freedom of association. Denial of official recognition 
meant that the campus Chapter of the SDS could not use campus 
facilities for meetings and other purposes and could not use campus 
bulletin boards and the school newspaper to publicize their acti- 
vities. The college administration maintained, and the trial and 
circuit court agreed, that the college's action did not amount to 
a violation of constitutional rights because all that was denied 
was "an administrative seal of college respectability." In fact, 
it was asserted, the organization and its members could still 
meet and distribute literature off campus and could still meet 
together as individuals informally on campus. In practical ef= 
fect, on most campuses, these alternatives are transitory. The 
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campus, even in the rhetoric of colleges and universities them- 
selves, is supposed to be the "home" of students while at school. 
In small communities there may not be any adequate alternative 
meeting facilities, even assuming community officials and pri- 
vate individuals would be willing to make them available. So, 
the students are told they may not use campus facilities which 
logically should have been made available, and they may be told 
to use facilities which may not be available in reality. Even 
more importantly, though, is that in being told that they may 
meet formally away from campus and that they may not use the 
normal means of communication with the total campus community, 
and in being told that they may meet on campus only informally, 
i.e., not using their organizational name and identity, access 
to others, to an audience, is being effectively denied. The 
alternatives are not alternatives at all. 


The Court disagreed totally with the position of the college 
administration. While recognizing that the college had not acted 
to restrict absolutely the students! right to associate freely, 
its action significantly limited individual freedoms. The Courts 
reasserted its holdings from other cases that interference with 
‘funadamental constitutional rights-freedom of association is 
a fundamental right=can be subtle and indirect and that freedom 
of association must be protected from such encroachments. 


The effect of holding that there is a fundamental right to 
freedom of association, group activity, on the campus, restricts 
the power of campus administrations to regulate those activities 
or to deny certain groups access to the campus. The holding is 
consistent with the speaker ban cases which held that, once a 
campus of public institution is opened to an outside speaker, 
campus authorities may not censor the viewpoints which are given 
access to the campus forum. The speaker ban cases did accept 
certain restrictions on freedom of expression: reasonable 
regulations on the time, place, and manner of the acticity, and 
the right of authorities to prohibit and punish illegal conduct 
and to prevent expression which is a direct incitement to illegal 
conduct. 

Registration procedures were not in issue in the case. ‘The 
organization did not dispute the right of the campus administration 
to require it to provide a statement of purposes, criteria for 
membership, rules of procedure, and a list of officers. Also not 
in issue were restrictions limiting membership to "matriculated 
students" and prohibiting discrimination on the basis of race, 
religion or nationality. 


Burden of proof. A significant limitation onthe prerogatives 
of campus administrators flows from the determination that there 


is a right to on campus associational activities. That restriction 
is practical because it places the burden on the administrators, 
by meeting a "heavy burden" of producing sufficient evidence, to 
justify a nonrecognition decision. It is not the obligation of 
the organization to prove that it is an acceptable campus organi- 
zation, After the student organization has met certain minimal 
nondiscriminatory requirements such as the registration pro= 
cedures discussed above, giving an assurance that it will obey 
reasonable college rules, the burden is on the campus administrae- 
tion to show that the organization should not be permitted to 
operate on campus, 
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The remainder of the Court's decision discusses the relevancy 
of certain kinds of evidence to meeting the college's burden of 
proof, 


Organizational affiliation. The CCSC#SDS was not recognized 
because of its Supposed affiliation with a national organization 
which had been associated with disruptive and violent campus 
activity. In light of the organization's specific denial of this 
allegation, the Court dismissed the college's position as "guilt 
by association." Where affiliation is an issue college authorities 
must produce evidence to show (a) a knowning affiliation with an 
organization possessing unlawful aims and goals, and (b) a specific 
intent to further those illegal aims. The proof will have to be 
direct, mere inferences and apprehensions will not suffice. 


Organizational philosophy. The college had declined to grant 
recognition because the organization's philosophy was "counter to 
the official policy of the college" because it openly advocated 
destruction of the ideals and freedoms of academic life. The 
college's position is a variation on the censorhip theme; its 
logical conclusion is that all communication on the campus is one 
way from authorities to students. The Court held that restrice 
tions on first amendment freedoms could not be allowed simply 
because the views expressed are abhorrent, 


Possible disruptive activities. A third reason for refusing 
recognition was that the organization might be a "disruptive 
influence" on the campus. If this reason had been supported by 
some evidence, it would have been a sufficient reason to refuse 
recognition. However, the only support the college could give 
was that the organization's spokesmen gave ambivalent responses 
when asked if they might respond to "issues of violence," and 
could not respond unequivocally that they could never envision 
interrupting a class. This evidence was insufficient, amounting 
to nothing more than an "undifferentiated fear or apprehension": 
of disturbance. 


The Court discussed an important distinction between advo= 
cacy and action. Regulations may not prohibit advocacy unless 
it is "directed to inciting or producing imminent lawless action 
and...likely to incite or produce such action," In other words, 
unlawful conduct must directly result, or be likely to result, 
in unlawful activities; the test is the proximity of the advocacy 
to the ultimate action. On a campus, the action to which the 
incitement is directed need not only be criminal in nature. Since 
the academic community possesses certain special characteristics 
college administrators can act to prohibit activities which 
“materially and substantially disrupt educational activities or 
infringe reasonable college regulations," 


However, the Court's discussion, in footnote 20, introduces 
an important limitation on the college's powers to regulate cone 
duct which may or will result in material and substantial disrup-= 
tion, The college's interest in preventing substantial intere 
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ference with educational activities may only be furthered by 
regulations with educational activities may only be furthered 
by regulations which are reasonably related to that interest 
and whose resulting restrictions on first amendment activities 
are "no greater than is essential to the furtherance of that 
interest." The Court applies the "least drastic means test" 
to regulation of first amendment activities. The implication 
is clear : where protection of educational activities can be 
achieved by means other than refusing an organization recogni-~ 
tion, those means must be adopted, 


Willingness to be bound by reasonable rules of conduct. 
Recognition was also refused because, in tne college's opinion, 
organization spokesmen had refused to agree to be bound to 
reasonable rules of conduct, Though the Court held that it was 
permissible for college authorities to require organizations 
to agree in advance to be bound by reasonable rules of conduct, 
it also held that the facts in the record were not sufficient to 
sustain or reverse the college's decision. It was not clear 
that the organization had been required to affirm its adherence 
to reasonable rules of conduct. Footnote 22 establishes the 
college's failure to distinguish between "that which the peti-~ 
tioners might advocate and the conduct in which they might 
engage." Only the latter is not entitled to constitional 
protection," 


G. Comment, withholding Official Colleze Recognition from 


Radical Student Groups: A Denial of first Amendment Rights 
57 Iowa Law Rev. 937 (i972). (Reprinted with permission). 


This Comment will deal exclusively with the question of 
the effect of nonrecognition on the exercise of first amendment 
rights in situations such as involved in Healy. In order to 
reach the substantive questions raised by the denial of re- 
cognition to a radical organization, however, it will be assumed 
that every right of procedural due process has been both provided 
and exercies. From this perspective, an attempt will be made 
in the analysis which follows to determine the constitutional 
strictures on the discretionary power of college and university 
administrators to deny recognition to a radical organization. 
The analysis undertaken will proceed, initially, by examining 
the respective interests of state colleges and their students 


RR TE OETA LNT 


FAmpis case raised the further question of the ramifications of 
the equal protection clause of the fourteenth amendment in the 
situation where recognition is granted to some student organiza- 
tions and denied others. See Healy v. James, 445, F.2d 1122, 
1138 (2d Cir. 1971) (dissenting opinion). ‘The threshold question 
to be addressed in such a situation, and the issue which the 
dissent thought the court should deal with, however, concerns 

the right guaranteed by the first amendment. 
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in the recognition or nonrecognition of radical organizations; 
secondly, by illustrating that the denial of such recognition 
restrains the exercise of first amendment rights; and finally, 
by identifying and applying the proper standards to ascertain 
whether or not such restraints are violative of first amendment 
rights. The scope of this. Comment will necessarily be limited 
to a consideration of nonrecognition in the context of state 
colleges and universities, since first amendment protections, 
made applicable to the states by the fourteenth amendment, do 
not apply to private institutions, 24 


The primary interests of state colleges and universities 
in the grant or denial of recognition to radical organizations 
include: tye protection of their normal operations against 
disruption; the prevention and suppression of unlawful 
activities; the preservation and cultivation of goodwill of 
alumni, state legislators, and taxpayers, upon whom these 
institutions depend for their financial support; 36 and, 
possibly, the censoring of ideas with which administrators do 
not agree. 


These enumerated interests of state institutions can often 
conflict with the interests of their radical students in obtain» 
ing recognition, as illustrated by Healy and similar cases, 


j4 see Dixon v, Alabama State Bd. of Educ.20h F.2d 150, 157-58 
(Sth Cir. TOS Cdictum); Wright, the Constitution on the Campus, 
22 Vand. L.e Rev. 1027, 1035=36 & nn. 36-40 (1909) (hereinafter 
cited as Wright). 


a> Buttny ve Smiley, 281 F. Supp. 280,286 (De Colo.1968); Wright, 
supra note Sh, at lO0O4l=}42. 
36 


See Schwartz, The Student, the University and the First 
Amendment, 31 Ohio State te 6353; 653 ony.) (hereinafter cited 


as schwartz). 


57d. at 647. 
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These student interests basically include: The ability to 
assemble and meet on campuses for lawful purposes;> to bring 
speakers to their campuses whose ideas and attitudes are in 

their opinion of import, interest, and relevance; and generally, 
to represent to those outside the campuses by the presence of 
their radical organizations on campuses, the existence of sgye 
student support for that for which the organization stands, 

Where the effect of nonrecognition is to prevent radical groups 
from meeting on campuses or inviting outside speakers to these 
campuses, l the interests of colleges and universities in main- 
taining their images and preventing disruption#?are necessarily 
placed above the enumerated student interests. While state 
institutions, in pursuing their interests, often restrain students! 
first amendment interests in meeting on campuses and invingint 
outside speakers to these COMB USeS s such restraints are not 
necessarily unconstitutional. Thus it is necessary to initially 


1 aT 
2°see Healy ve James, 445 F.2d 1122, 1137 (24 Cir. 1971); Lieberman 


Ve Marshall, 250 So. 2d 120, 124 (Fla. 1970). 
59 see Lieberman V., Marshall, 236 So. 2d 120, 124 (Fla. 1970). 


bOO ther possible student intersts in obtaining recognition may 
include the right to qualify for allocations of funds from student 
activity fees, to be represented on certain student governing 
bodies, to have equal access to facilities and equipment used by 
other student groups to conduct fund and membership drives on 
campus, and to be listed in student publications. 


blat institutions where nonrecognition results in denying non» 
recognized student groups the rignt to meet on campus, this may, 
as a practical matter, prohibit all meetings of the organizations 
both on and off campus. This de facto prohibition results from 
the absence of suitable or available offecampus public meeting 
facilities in may smaller college towns, 


here is conceivable, however, that effective prohibition may 
backfire, since energies of radical students not channeled into 
recognized organizational activities may be diverted toward 
riots and emonstrations potentially more disruptive and damaging 
to a college's facilities and image than if recognition had been 
extended at the outset. 


"3see Cox v, Louisiana, 379 U.S. 559, 563 (1965). 
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ascertain what constitutional rights are impaired through non= 
recognition, followed by a determination of the appropriate 
constitutional standards with which to evaluate the validity 
of the restraints imposed by nonrecognition, 


The two basic types of first amendment rights that most 
Clearly may be infringed by nonreco Pere are the freedom of 


speech and the freedom of assembly. Freedom of speech, as it 
is relevant here, includes_both pure a and the related 
forms of symbolic speech. The former is considered to be 


restrained when the substance of what is said is restrained, 

ea ey than the time, the manner, or the place in which it is 
said. This restraint on substance occurs in the nonrecogni- 
tion situation when college administrators withhold recognition 
from a radical organization because they do not want students 
exposed to the ideas that members of the organization and its 
invited speakers are likely to espouse,“ 


Nonrecognition may also restrain symbolic speech. The 
Supreme Court, an Tinker v. Des Moines Independent Community 
sono. District, 48 extended first amendment protection to this 

type of speech in upholding stdents!' rights to wear black m= 
bands in the public schools to protest the war in Vietnam, 9 
Nonrecognition similarly restrains symbolic speech in that the 
mere "presence" of an SDS chapter on campus as a recognized 
student organization, apart from speaking » picketing, or even 
assembling, is a symbol of dissent in the minds of the students, 
the administrators, and the public, separate from individual 
espousal of belief, perhaps very active dissent, which may 
be curbed by nonrecognition. Althoush the Supreme Court has not 


R ; 
4 See Healy v. James, 445 F.2d 1122, 1139 (2d Cir. 1971). 


4 See Tinker Ve Des 


393 


to "pure speech"), 


Moines Indep. Community Scnool Dist., 
wearing a black armband "akin" 


46 cog Brandenburg v. Ohio, 395 U.S. 4a, 447-48 (1969) (statute 


prohibiting “advocacy” of the "duty, necessity, or propriety 


of crime, sabotage, violence..."). 


47 


See American Civil Liberties Union of Va. v. Radford 
College, 315 F. ae 9953 (W.D, Va. 1970 college denied 
ACLU recognition) ; sociated Students of Sacramento State 

College v. Butz, een No. 200795 (Super. Ct. Sacramento, 

Calif., Feb. 15, 1971) (college denied Society for Homesexual 

Freedom recognition). 


48203 U.S. 503 (1969). 
49 


Tinker v. Des Moines Indep. Community School Dist., 393 U.S. 
5035 D1 1969). 


See 445 F. ed at 1131-32 n. 39. 


Inc, 


50 
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clearly set out whether "presence" is a form of symbolic 
conduct that will receive first amendment protection, 
protection has been extended not only to_wearing a black arm- 
band ,22 but alsa to flying a red flag, 25 refusing to salute an 
American flag, 27+ wearing a freedom button,29 and parading and 
picketing.2© "Presence" is probably nọ more an effective dis- 
ruption than is parading or picketing,?? which also involve an 
element of "presence." The "presence" of a radical organization 
this appears to merit at least some measure of the first amend= 
ment proved agen extended to similar potentially disruptive 
activities. 


Freedom of assembly is the second basic first amendment right 
which may be restrained by nonrecognition,. "Assembly" may be 
restrained when college administrators use nonrecognition to pre= 
vent a given group of students from physically congregating at 
any one place on a college campus, as in Healy. The exercise of 
the broader freedom of "association," a "derivative'59 of the 
enumerated freedoms of speech and assembly, may also be restrained 
by nonrecognition,© For example, when a radical organization 
is excluded from a college campus, this restrains the freedom of 
association of the members of the group by prohibiting them from 
congregating on campus and from engaging in the speech that 
incidentally accompanies the gathering. Thus, freedom of associ# 
ation is concerned with protecting against restraints such as 
undue restrictions on the "time, manner, and place't61 in which 


5 : : : 
lsee Comment, Flag Desecration as Constitutionally Protected 
Symbolic Speech, 56 Towa L. Rev. O14, 617 EEYAN) (hereinafter 
cite 


as Comment, Flag Desecration). 


22 See Tinker V. Des Moines Indep. Community School Dist., 393 


, DOO CoCa 


ole SD os 


22 See 
T 


West Virginia State Bd. of Educ, v, Barnette, 319 U.S. 
624, 6L2 (1943). 7T agi = 


??See Burnside v. Byars, 363 F.2d 744, 748-49 (Sth Cir. 1966). 

See Shuttlesworth v. City of Birmingham, 394 U.S. 147, 152 
(1969); Wright, supra note 34, at T073. 

57 


58 
See notes 49, 53-56 supra. 


Stromberg v. California,283 U.S. 359, 369-70 (1931). 


See note 56 supra. 


29 see NAACP v. Alabama ex rel. Patterson, 357 U.S. 449, 460 


(19587. 


See Healy v, James, 445 F.2d 1122, 1139 2d Cir. (1971) (dissenting 
opinion). 


60 


6lsee Wright, supra note 34, at 1043. 
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members of radical groups can associate. It is also concerned 
with guarding against undue limitations on the right of radical 
groups to associate for the purpose of engaging in activities 
such as parading and picketing°© where it is difficult to 
separate the speech and nonspeech elements, 


Restraintgs_on the exercise of first amendment rights, as 
noted earlier ,03 are not necessarily unconstitutional. Various 
standards have been formulated by the Supreme Court for determin- 
ing which restraints are impermissible.© As a prerequisite to 
identifying and applying any specific standard, it is important 
to examine the general attitude with which the Court has viewed 
limitations on first amendment rights in cases analogous to the 
nonrecognition situation. 


The Court has repeatedly indicated a bias against the consti-= 
tutionality of prior restraints on first amendment rights. A 
prior restraint can generally be defined as a restraint which takes 
effect before first amendment rights have even been exercised, 
and thus, before it has been absolutely determined that they will 
be abused.Y°° Although prior restraints are not per se ünconsti= 
tutional, there exists a presumption against their validity. 7 


62 


See authority cited note 56 supra. 


63 se6 Cox v. Louisiana, 379 U.S. 559, 563 (1965). 


O4 see, e.f., Brandenburg v. Ohio, 395 U.S. Wit, 447, (1969); 

Tinker v, Des Hoines Indep. Community School Dist., 393 U.S. 
205, 509 (1969); United States v. O'Brien, 391 U. A 
(1968); Dennis v. United States, 341 U.S. 494, 510 (1951); 
Schenck v. United States, 249 U.S. 47, 52 (1919). 


is 

OO see, e.g., Hew York Times Co. v. United States ,403 U.S. 713, 
713, 714 (1971); Organization For A Better Austin v, Keefe, 
402 U.S. 415, 419 (L971); Bantan 3ooks, Inc. v. Sullivan, 
372 U.S. 58, 70 (1963); Near v. Minnesota, 205 U.S. 697, 


715-17 (1931). 


6 see Organization For A Better Austin v. Keefe, 402 U.S. 415, 


418719 971). 


O? see authority cited note 65 supra. 
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Nonrecognition should be examined in light of this attitude, 
Since denying recognition to a radical organization acts asa 
prior restraint on the repens of speech, assembly, and 
association of the members of that organization, in that it 
curbs these freedoms before they have in fact been abused or 
even exercised, 


An example of the presumption against the constitutionality 
of prior restraints in operation is the campus-speaker ban, a 
prior poo vnott that has been heavily litigated in the past few 
years.©9 The element or prior restraint involved in the campus-= 
speaker ban is in some PARP ae analogous to that involved in 
the denial of recognition,70 These two prior restraints are 
similar in that they both operate on campuses, to separate 
disseminators of radical ideas from receptive student audiences 
often solely through the exercise of administrative discretion. 72 
Given this similarity, the attitude with which courts may be 
likely to approach the nonrecognition question is possibly indi- 
cated by the fact that there has not been a single reported case 
in recent years in which a apearer ban at a state college or 
university has been upheld.” 


This critical attitude with which courts may be likely to 
view nonrecognition provides a basis for examining, and applying 
to the nonrecognition situation, the various standards that the 
Supreme Court has promulgated for testing the constitutionality 
of restraints on first amendment rights. This examination and 
application will be undertaken in a three-step analysis. The 
first step will be to explore and apply the constitutional test 
governing the regulation of the substance óf speech and related 
forms of symbolic speech. Second, the constitutionality of non= 
recognition as a limitation on the "time, manner, and place" of 
exercising first amendment rights will be examined. Finally, 
the constitutionality of nonrecognition will be examined in the 
situations where it operates as a restraint upon activities in 
which it is difficult to separate the speech from the nonspeech 
elements. 


The first step involves consideration of the constitutionality 
of the effect of nonrecognition upon the content of speech, The 


- . 
OB see Healy v. James, 445 F.2d 1122, 1138-39 (2d Cir. 1971) 


(dissenting opinion). 


O92 sce Wright, supra note 34, at 1050-52. 


Onealy v. James, 445 F.2d 1122, 1137 (2a Cir. 1971) (dissenting 
Opinion). 


See Healy v, James,445 F.2d 1122, 1132 (2d. Cir. 1971); Wright 
supra note 34, at 1050 (speaker ban). 


(2 See Healy v, Janes,445, F.2d 1122, 1138 & n.8 (2d Cir. 1971) 
(dissenting opinion), 
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Classic standard that has been applied by the Supreme Court 

is the "clear and present danger" test that first appeared in 
Schneck v. United States./3 At its inception this test basically 
required that there be a sufficiently "clear and present danger" 
of an evil that Congress had a right to aia if a law prohibi- 
ting such speech was to be constitutional.’ The "clear and 
present danger" test, has had a confusing and controversial 
history, however, undergoing numerous modifications since its 
origin, ?9 


In 1951, a new formulation of the "clear ang present danger" 
test was enunciated in Dennis v, United States,/6 a case 


a 
Í249 U.S. 47 (1919). 


The question in every case is whether the words used are 

used in such circumstances and are of such a nature as to 
create a clear and present danger that they will bring about 
the substantive evils that Congress has a right to prevent. 
Id. at 52. 

In Schneck, the defendants were alleged to have mailed a 
document to World War I draftees designed to cause "insubordi= 
nation and obstruction." Id. at 48-49. They were convicted 
of conspiracy to violate the Espionage Act of June 15, 1917, 
as well as two offenses involving unlawful use of the mails. 
Id. at 49. The Supreme Court upheld their convictions, Id. 
at 54. The Court focused specifically on intent to cause 

the evil, interference with the draft, and some act with that 
tendency (distributing anti-draft literature to draftees), 

in finding the law prohibiting the conduct constitutional. 
Id. at 48-53. The "clear and present danger" test was the 
prevailing standard throughout the 1920's, 30's, and 40's, 
See, e.g., Craip v. Harney, 331 U.S. 367, 378 (1947); 
DeJonge v. Oregon, 299 U.S. 353, 363 (1937); Whitney v. 
California, 2/4, U.S. 357, 372, (1927). 


14 cee authority cited note 73 supra. 


Tor an extensive treatment of the history of the test, see 


Strong, Fifty Years of "Clear and Present Danger:" From 
Schenck to BradenburgeAnd Beyond, 1969 Supreme Court Review 
LI (Ch ) 


ereinafter cited as Strong). 


7esn1 U.S. 494 (1951). 


challenging the constitutionality of certain provisions of the 
anticommunist Smith Act.?7? The Dennis test required that the 
"gravity of the evil" be "discounted by its improbability" to 
determine whether or not the degree of "invasion of free speech" 
that "is necessary to avoid the danger" is justified.70 This 

new formulation, although it provoked much disagreement on the 
Count, more openly recognized the transformation of the "clear 
and present danger" test into a test involving the balancing 

of competing values. l 


In the Smita Act cases that followed Dennis, The Court 
once again modified its position, For example, in Yates v. 
United States,60 the convictions of fourteen lesser Communist 
leaders were overtunred ,ol whereas Similar convictions of 
higher leaders had been sustained in Dennis. 2 In Yates, as 
well as in Noto v. United States ,S5the Court emphasized that 


ta, at 495-97. The challenged Smith Act provisions basically 
made it unlawful to advocate the overthrow of any government 
in the United States by force or violence, to organize a group 
to do so, or to conspire to do either. Id. These provisions 
were held to be constitutional in Dennis, Id. at 51617. 


78 


Id, at 510. Ur. Justice Black pointed out in his dissent in 
Dennis that the new standard was simply a result of the 
inability of the Court to sustain the convictions under the 
established "clear and present danger" test, coupled with 
the pressures, passions, and fears of the time. 341 U.S. 
at 560. Mr. Justice Douglas elaborated on this theme in his 
Dennis dissent by explaining that since all the defendants 
did was to teach and to organize others to teach communist 
doctrine, in a country disenchanted with communism, there 
was no showing of an evil sufficiently imminent to amount to 
a "clear and present danger." Id. at 588. 


See Strong, supra note 75, at 54=57. 


80554 U.S. 298 (1957). 


Blid. at 312-27. 


8234,1 U.S. 494, 516-17 (1951); see Strong, supra note 75, at 54. 


83367 U.S. 290 (1961). 
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prohibiting the advocacy of abstract doctrine, rather than of 
action, should weigh heavily against the constitutionality of a 
particular restraint on the exercise of first amendment freedoms, O4 
in 1957, United States v. Robe185 and Keyishian v. Board of 
Rerentso6 added to the important actioneabstractedoctrine distince 
tion by emphasizing that cove nnmeutay restraints on first amend= 
ment rights must not be "overbroad".0? For example, in Robel, 

a federal statue which made it unlawful for a member of a 
"Communisteaction organization" to be employed in a defense 
facility, was held to be overbroad since it applied to individuals 
regardless of the nature of their activities in the organization, 
the strength of their belief in the ains of cOnMUR EEE, or the 
sensitivity of their jobs in defense facilities.98 Both of these 
developments-the rise of the action-abstractedoctrine distinction, 
and the growth of the practice of carefully exanining restraints 
on first amendment freedoms for overbreadtheare important for our 
purposes for the analosy that can be drawn between them and the 
nonrecosnition situation. 


The analogy is as follows: irst, it is conceivable that 

a local chapter of a national radical organization, which can be 
viewed as a member of that organization in the same sense that an 
individual is a member of a "Communisteaction organization," 
might advocate nothins more than abstract doctrine, even though 
chapters on other campuses, like some members of "Communist- 
action organizations," might both advocate and engage in action. 
Second, the denial of recognition to those groups that may advocate 
only abstract doctrine, in an attempt to control those that may 
advocate, incite, and engage in action, strikes of overbreadth in 
its denial of official college recognition in the same way that 
the denial of employment did in Robel.89 


Q 
Noto v, United States, 367 U.S. 290, 296-99 (1961), 


Yates v. United States, 354 U.S. 298, 318-27 (1957). 
85339 U.S. 258 (1967). 


86385 U.S. 589 (1967). 
87389 U.S. at 265-66; 385 U.S. at 607-09. 


88339 U.S., at 265-66. 
8914, 


This growing recognition of the distinction between action 
and the advocacy of action and thus the necessity of avoiding 
overbreadth, helped to set the stage for the formulation of a 
new standard for testing the constitutionality of restraints 
upon the freedom of speech, The Supreme Court enunciated this 
new standard in Brandenburg v. Ohio,90 a case in which the Ohio 
Criminal Syndicalism Act was invalidated because it failed to 
distinguish between "mere advocacy" and "incitement to imminent 
lawless action."91l The Court fashioned its new standard in the 
following terms: 


The constitutional guarantees of free speech and free 
press do not permit a State to forbid or proscribe advocacy 
of the use of force or of law violation except where such 
advocacy is directed to inciting or producing imminent lawless 
action and is likely to incite or produce such action.92 


Since the Bradenburg test is phrased in terms of what "advocacy," 
rather than what "action" can be constititionally prohibited, this 
test will be applied to the nonrecosnition situation to determine 
the nature of the advocacy by a radical organization, unaccompanied 
by action, that can be validly restrained by a state college or 
university. 


It is evident from the foregoing analysis that almost any 
restraint, directed toward suppressing speech or advocacy of 
abstract doctrine by a radical student orsanization, would be une 
constitutional. In Brandenburg, a statute was held to be an 
undue infringement on first amendment liberties94 when it punished 
“advocating... the duty, necessity, or propriety of crime, sabotage, 
violence, or unlawful methods of terrorism as a means of accomplishe 
ing industrial or political reform."94 It thus appears from 
Bradenburg that a state institution cannot restrain speech even 
if the speaker advocates "crime, sabotage, violence, or... 
terrorism ,"99 so long as such advocacy is not both "directed to 
inciting or producing imminent lawless action and...likely to 
incite or produce such action."96 It is unlikely, however, that 
any campus group engaging in advocacy alone will be able to go 
beyond constitutional protection by advocating any greater evils 
than "crime, sabotage, violence, or...terrorism."9/ Therefore, 
radical student groups that wish to engage in advocacy, unaccome 
panied by disruptive conduct, should be granted recognition where 


9395 U.S. 44k (1969). 914, 
Ilsee 395 U.S. at 447-48. DOT ie dio 
92395 U.S. at hh? oid» AE Hho, kh9; 


Ta, at 449. 


FTA, at h45. 
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it is a prerequisite for engaging in that advocacy. It should 
be noted that consistent with the Brandenburg facts and test, 
there would appear to be much less "inmenent™ danger of lawless 
action in recognizing a radical student organization than in 
allowing a speaker at a Ku Klux Klan rally to advocate "violence" 
or "terrorism." 97 The difference in "imminence"™ is due to the 
fact that the Ku Klux Klan speaker at least has the potential 

of inciting his audience to immediate action, whereas granting 
recognition to a radical organization can only, if any restrain- 
able action is forthcoming, result in action in the more distant 
future. 


As previously discussed, the mere "presence" of a radical 
organization on campus, as a recognized student organization, 
apart from speaking, picketing, or even assembling, serves as 
a symbol of dissent. Symbolic "presence" was earlier shown to 
be "akin" to "pure speech" in much the same way as the wearing 
of a black armband in Tinker.9 Thus, this "presence," which 
is "divorced from actually or potentially disruptive conduct,"99 
as was wearing a black armband in Tinker, should be granted the 
same protection that was affored pure speech in Brandenburg, 

The second step in determining the constitutionality of 
nonrecognition goes beyond the pure speech situation considered 
in step one, and into an area which includes elements of assembly, 
involving an examination of the question of whether nonrecognition 
is, or can be, a constitutionally valid regulation of the "time, 
manner, and place"l0O of the exercise of first amendment rights. 
In determining the constitutionality of "time, manner, and place" 
regulations that infringe upon first amendment rights, the Court 
generally looks to the nature of the interests of the state in 
regulation, the severity of the restrictions that the regulation 
places on the exercise of first amendment rights, and the existence 
of less restrictive means of achieving the state's interest. 
This, to a large extent, is the same standard as that espoused in 
United States v., O'Brien,l02 which is applied to the non ree 
cognition situation in step three of this analysis. For this 


2?Ta, at 44445, 449. 


Q 
99393 U.S. 503, 505 (1969). 
29a. 


100 see Wright, supra note 34, at 1043. 


Wlsee gaia v, New York, 334 U.S. 558, 560-61 (1948); 
Cox V, New Hampshire, 312 U.S, 569, 574-77 (1941); 
( ) “Lovell y. City of Griffin, 303 U.S. Lll, h45=71 
1055)" oS Somes oo | 


102 . 
391 U.S. 367, 377 (1968). 


reason, the parameters of permissible regulation, as outlined 
by the cases and commentaries in the area, will be used here to 
give content to the applicable constitutional standards, as 
applied to "time, manner, and place" regulations rather than to 
regulations governing the difficultetoeseparate speech and none 
speech elements tnat are considered in the third step of this 
analysis. 


Tne following is a brief description of tne parameters of 
tre "time, manner, and place" type of regulation: State colleges 
can limit their facilities to academic use, and thus ban tne use 
of tnise facilities by all outside speakers and all student 
organizations.l105 lew actually do so, however, and if they do 
allow some outside speakers or some student groups to use their 
facilities, they must allow others similarly situated to use them 
on a nondiscriminatory basis.104 State institutions can als 
limit interference with the normal use of their facilities,109 
These restrictions, however, must be reasonable in their restraints 
on the time, manner, and place of expression, 106 For example, 
state colleges and universities cannot set aside remote areas as 
"safe havens for crackpots."107 They must provide areas where 
groups can "effectively confront the audiences that they seek "108 


l03see Adderley v. Florida, 385 U.S. 39, 47-48 (1956); 


l0tsee Brown v. Louisiana, 383 U.S. 131, 143 (1966). 


l02see Amalzamated Food Employees Union Local 590 v. Logan 
Valley Plaza, inc., 591 U.S. 508, 320-21 (1968); Cox v. 
Hew Hampshire, 312 U.S. 569, 574-76 (1941); Wright, Sopra 
note 34, at 1042. 


l06 see Wright, supra note 34, at 1045. 


10?minker v, Des Moines Indep. Community School Dist., 593 


US. 503; 515 (1969). 


108: @ Supreme Court, 1966 Torm,81 Harv. L.e Rev. 69,141 (1967). 
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at least to tne extont that so doin: does not interfere with the 
nornal use or the sacilities, 2/7 tate: collezes cannot arsue 
that offecanpus facilities are aveilable to radical crouns,tl0, 
or that tney are only resuiring conpliance with unsatisfied 
criteria, where the actual criterion for the use of their 
facilities is the orwanization's refrainin:: trom subversive 
advocacy; LLL "Chae Soncticulion deals with substanco and not 
shadows, "112 Minallys, state colleges and universities also nave 
an afrfirnuative nower to restrain noriually legal. activites durin; 
a state of cannes exersioncy.li> Under nornal conditions, however, 
they are not tree vroa constitutional linitations in determining 
conditions uvon which benefits or privileges will be cranted.114 


Te should be evidont fron the fore soins analysis of the 
extent to which state colleses and univers ties can impose 
"gine, nanner, and lace" roculavious upon pee conduct that 
incidentally eee cane enecch, tuat sucn instititons are 
generally ronuired to vrart recomition to radical student sroups 
see ting to en ave in T nore than radical speech on state 
-o at Least where such recognition in a prerequisite to = 
necting on causes or to inviting outside sneakers to the canunus, 11> 


Teed note 105 Snoras 
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noon tun seatenent is that 
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thonally 3 nil rainabie conduct e`sewhere, so that 


GSliiLlar conducl on a new canpnua is virtually assured. However, 
tnis qualiricavion vresents constitutional vroblong in that it 


resenbles the wy De Or TWhit by association condenned by the Supreie 
Cour’ in inkiad Slates Zo 2052], O e 253 (1957), a casce iun 
which, as vas oreviovnsiy noted, sco text accospanyin:; notes 8-08 
ourora, a Statute vas brio: down whica uade it a crine for a 
zener ol a "Lowsunisteaztion or tani sation” to be euplored in a 
defense facility. 300 U.S. at 2450. īhe probien with this 
T A, asz in tonel, is that noct radical organizations 
haye law7ul as well as unlawirul objectives, sor exannle, the 
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The third step in the examination of the constititionality 
nrecosnition involves the determination of whether. none 
menition is a constitutional seans of restrainini; activities 


in which it is very difficult to a the speech from the 


nonsp 
many 
spee 
years 
by th 
first 
in th 
The S 
in Un 


eech elements, ajor problems arise in this are because 
radical student grouns do plan to cngase in more than 


ch,ll5 as ovidenced by the canpus do nonstrations in recent 


e Additionally, constitutional aifficulty is presented 
e fact that tho courts have not affored the sane, stron> 
amendment protection to the nonsneech element involved 
ese protests as has been given to the speech element,117 
uprene Court ovenly coni nted a problem similar to this 


ited States v. O' Brion, 15 a draft-card=burning case, in 


Which tne Court for.ulated a test for deternins whether "a 


suffi 
nonsy 
Anend 


ciently important sovernmental interest in regulating tne 
eech element can justify incidental limitations on First 
ment freedoms."112 The test, providing the same tyne of 


strinsent protection for first anendaent freedoms that the 


Court 
was e 


justi 
test, 
power 
their 
recog 


was subsequently to establish in Brandenburz v. Ohio ,t20 
xpressed in the followins terns: 

we think it is clear that a zovernnental regulation is 
sufficiently justified if it is within the constitutional 
power of the 3overnment; if it furthers an inportant or 
substantial sovernuent interest; aie the governmental 
interest is unrelated to the suppres sion of free expression; 
and if the incidental restriction on alle:rcd first amendment 
freedoms is no greater than is essential to the furtherance 
of that interest.121 


Nonrecosnition of a radical student organization can be 

fied as meeting the first three narts of this fourenart 
irst, state colleses and universities do have constitutional 
to prevent riots and other conduct which substantially disrupts 
normal functions,122 consequences which may follow from the 

gnition of radical "student orsanizations, Second, non= 


1? see Gresory Ve pican 39k, 


116566 lea v. Janes, 485 F.2d 1122, 1131-32 n.39 (2d Cir. 
tc) 


gea l U.S. 111 (1969); Wiemotko v. 

Maryland, 340 U.S. 268 (1951); Feiner v, New “York, 240 
315 (1951). 
391 U.S. 576 (1968). 
1}?la. at 376. 
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395 U.S. Ahly a 447 (1969). 
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United States v. O'Brien, 391 U.S. 367, 377 (1968). 
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il ley; 281 F. Supp. 250, 286 (D. Colo. 
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recognition may serve an "important" and "substantial" voerne 
mental interest by preventing such disruptive activity.125 
Third, where those deciding whether to srant recognition are 
completely neutral and base their decision upon neutral 
criteria, it misht be sranted that "the sovernmental interest 

is unrelated to the suppression of free expression."le4 ‘The 
obstacle to constitutionality is raised by the fourth criterion, 
which requires tnat the incidental restrictions on first amend- 
ment freedoms be no sreater than are necessary to protect the 
legitimate interests of state colleses and universities. 


The reason that nonrecosnition is a sreater limitation than 
is necessary arises out of its essential nature as a prior 
restraint on first amendment freedoas.125 Althoush nonrecogni- 
tion may nip possible disruptive activity in the bud, it docs 
so before the collese nas had a chance to see whether tne flower 
will be a daisy or a thistle. Radical organizations, for exanple, 
may actually fulrill lesitimate necds at state colleges and 
universities by serving as "overseen vehicles for the release of 
university pres sures... linit testers," and as "an essential 
ingredient in the concent of social control."125 This would 
indicate that ticse institutions should adopt a waiteand=see 
attitude, in order to iiore rationally balance tneir interests 
with those of tneir students and to avoid judsing guilt by the 
constitutionally impermissible standard of asoa at on, (ee More 
importantly, ces colleges and universities have at least two 
viable alternatives to nonrecosnition. ‘hese alternatives would 
operate to provide radical organizations an onportunity for 


125 


~ 


See autnority cited note 122 sunra. 
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lêbnitod States v. O'Brien, 391 U.S. 367, 377 (1968). 
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recognition wnile protectins tne valid state interests ine 
volved. ‘they thereby indicate that nonreco;nition is a prior 
restraint that ts srealter than is necessary. 


The first alternative would require the initial recognition 
of radical organizations and the occurence of an abuso of first 
anendment frecdouseactivity not protected by the first amendnente 
before using sunnvressive measures, This alternative may result 
in temporary disruotion, in withdrawal of recognition from 
offendins orvanizations, and in the iiiposition of special penalties 
on individuals who are particularly sross violators. In view of 
the historical imnortance of collese canpuses as platforms for 
new ideas,l25 however, and considering the central role that first 
anendnent freedons vlay in preserving denocracy,129 the possibility 
of these occasional sacrifices would appear to be justified. This 
alternative also has the advantaszse of punishing only the guilty. 


The second alternative, one that can be used alone or in 
conjunction with the first alternative, is the establishment by 
state colleses and universities of neutral regulations prohibitins 
conduct of a tyne that can be constitutionally proscribed, tozether 
with a requirement that all student orsanizations agree to abide 
by these resulations as a condition for the srant of official 
recognition. Adoption of such regulations is facilitated by the 
fact that sample regulations have been drafted by federal judges 
in connection with the outside=sveaker issue,150 and by the fact 
that some universities have already drafted regulations, with 
careful attention to constitutional safeguards, that can serve 
as nodels.151 This resulatory alternative also has the advan- 
tase of vunishin.; only those who are not willing to disclaim an 
intention to ensage in the proscribed activities at a future 
tine. An exarmle or the recognition by one court of the validity 
and effectiveness of this alternative was presented in icalv v, 
James.152 In Healy, as stated earlier, the president of Central 
Connecticut State Vollese refused to grant official recognition 
to a local chapter of SDS that had failed, atons other things 
to disclain an intention to resort to disruption or violence. 133 


QO 
129906 Schwartz, supra note 36, at 65253. 


291g, at Dibi. 


120 see Stacy v. Williams, 306 i.e Supp. 963 (NLD. Ifiss.1969) 


(threequase court) , which contains a proposed draft of 
regulations for offecampus speakers. Id. at 979-80. 
l31sce The University of Texas At Austin, Institutional 
Regulation On Student Services And Conduct (1958); 
Wright, supra note 34, at 1071. 
2 . jak. 

132,45 F.2d 1122 (2d Cir. 1971) 
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One of the reasons that the federal court of anpeals gave for 
upholdins the denial of recognition was the chapter's failure 
to issue this disclainer.134 


The presence of tnese two alternatives=epernitting non= 
recognition only after abuse of first amendment rishts, and 
requirin:; assent to regulations as a rerequisite to the grant of 
recomnition-leads to the conclusion that under the O'8rienl3d 
test, the inpairnent of first amendment freedoms by nonrecognition 
in order to prohibit legitimately restrainable conduct, is greater 
than is necessary to protect valid sovernniental interest and, 
thus, surpasses constitutional bounds, 


This Comeent has examined the character of nonrecognition 
as a prior restraint on first anendment rishts, successively 
scrutinized tne constitutionality of nonrecognition in cases 
where a srouv wishes to engase in conduct that is incidental to 
speech, such as ticetin:; on carmus at the usual time and place, 
and in the usual anner3; and finally, to cases where a sroun's 
activities involve alrricultetoescparate speech and nonspeech 
elenents., In cach of those situations, the constitutionality 
of nonrecojnition as a means of achievin:; lesitimate state 
interests was severely cnallensed. It is urged that courts 
considering tne issue should adovt a very streng presumption in 
favor of the richi of a radical orszanization at a state university 
to be granted official recognition in any case where the refusal 
to grant the sane vould result in the infrinseient of first 
anendnent rights, It should be recognized, however, that courts, 
in the vast, while actknowledsin:; that students retain their 
consitutional rishts when they enter educational institutions, 
have indicated tnat these rights are retained, althoush ina 
sonewnat diluted fora. ‘This is indicated by the followin; 
language rron ‘inizenrs 

first Amendnent rights, appited in light of the special. 

Characteristics or the scnool enviromicnt, are available to 

teachers and students, It can hardly be argued that either 

students or teachers shed tacir constitutional rights to _, 

freedom of sveech or expression at the schoolhouse gate, 156 
This statenent indicates that these rishts are not lost, but must 
be applied with consideration of the "special characteristics 
ef the schoo]. environuent;" characteristics that by implication 
are not prosent or given as mucu weight when first amendment 
standards are anplied in the larger societal context, Against 


‘Td, at 115032, 
4 
139591 U.S. 367, 377 (1963). 


393 U.S. 503, 506 (1959). 
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this view, it can be argued that: 
‘The vigilant protection of constitutional freedoms is nowhere 


more vital than in the comunity of Anerican schools. | The 
classroom is particularly tiie Market place of ideas,' ‘the 


Nation's future depends upon leaders trained through wide 
exposure to tnat robust excnanse or ideas which discovers 
truth out of a multitude of tongues, (rather) than through 
any kind os authoritative selec tion, 137 
The most definito conclusion that can be drawn from this analysis 
is that state collese and university aditinistrators can best 
avoid court battles, and protect tne first anendment rishts of 
their stvdents, by adonting the position that every qualified 
student organization is entitled to official recognition, regard- 
less of Les radical tnvolveuents. 


AR 


It should be emphasized that the preceeding Comment was 
was written previous to the U.S, Supreme Court's decision in 


Healy. 
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G «Merkey v. Board of Regents of State of Ela., 344 F. Supp. 1296 (1972) 


ME MORANDUM-ORDER 
PRELIMINARY STATEMENT OF 
THE ACTION 


MIDDLE BROOKS, District Judge. 


On February 22, 1972, following dismissal of the original 
complaint for failure to state a claim upon which relief could 
be granted, ! plaintiffs filed an amended complaint for declaratory 
and injunctive relief, seeking, inter alia, an order directing 
defendants to "issue the necessary permits, orders, or authori- 
zations to secure the recognition of Young Socialist Alliance as 
a recognized and approved student organization at Florida State 
University to be treated on an equal basis with all the rights, 
privileges, opportunities and benefits which are provided to 
other campus organizations so recognized.'' Plaintiffs also 
maintained that this action should proceed as a class action 
as provided by Rule 23, Federal Rules of Civil Procedure. 


Specifically, plaintiffs allege that the actions of defendants 
in denying recognition to plaintiff, Young Socialist Alliance, 
have denied plaintiffs certain First Amendment rights and rights 
of procedural due process and equal protection under the law. 
Plaintiffs further allege that all administrative and procedural 
steps were followed by them in connection with securing campus 
recognition for their political organization and that defendants 
acted arbitrarily and without procedural due process in denying 
campus recognition to the organization. In sum, plaintiffs 
complain that defendants exercised state authority to stifle 
activities protected by the First Amendment to the United 
States Constitution and that the state action taken is inconsistent 
with the guarantees of the First, Fifth and Fourteenth 
Amendments to the Constitution. 


1. This cause was dismissed on January 21, 1972, following remand 
from the Fifth Circuit Court of Appeals after this Court had 
concluded that sitting as a single-judge district court plaintiffs 
were not entitled to relief. See Sherman et al. v. Board of 
Regents, 451 F.2d 572, Sth Cir. 1971, wherein the brief history 
of this cause is chronicled. This cause is now before the Court 
for decision on the merits following evidentiary hearing as the 
result of filing of the amended complaint. 
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Defendants by answer denied the allegations that plaintiffs 
were deprived of any federal constitutional rights and further 
denied that plaintiffs had standing to bring this action to obtain 
recognition by and approval of defendants in order to function 
as a Campus organization. It was also denied that any actions 
by defendants in denying recognition to plaintiffs were tainted 
by any constitutional infirmity. 


As gleaned from the pleadings, stipulations and trial 
memoranda of the parties, the issues for determination in this 
proceeding may be stated as follows: 


I. 


Whether the denial of campus recognition to plaintiff 
organization violated plaintiffs' rights of freedom of speech, 
expression and association as guaranteed under the United 
States Constitution. 


II. 


Whether actions of defendants in denying campus recognition 
to plaintiff organi zation violated plaintiffs' Fourteenth Amendment 
rights by denying them equal application and benefit of the laws and 
regulations applicable to other persons and organizations seeking 
recognition on campuses in the state university system of the State 
of Florida and coerced plaintiffs into a conformity of political beliefs 
and associations that are prescribed and approved by defendants. 


HI. 


Whether there was a sufficient basis in fact for defendants' 
denial of campus recognition for the Young Socialist Alliance. 


Having heard testimony, having received evidence, having 
considered pleadings, affidavits and pretrail stipulations of the 
parties, and having judged the demeanor of witnesses testifying 
and having resolved the credibility choices to be made, this 
Court enters the following findings of fact and conclusions of law 
in conformity with Rule 52(a), Federal Rules of Civil Procedure: 
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FINDINGS OF FACT 


(1) On or about March 3, 1970, plaintiff, Young Socialist 
Alliance, by and through plaintiff Merkey, applied to Florida 
State University for recognition as a campus organization. The 
policies of the State of Florida Board of Regents, published by 
the university in its student handbook, provide in Section 7.-41 
that ''student organizations may be officially recognized by the 
university when approved by student governments or appropriate 
student-faculty committees on campus, provided that an officially 
recognized organization must not have as a purpose, either in 
name or in fact, the advocacy of the overthrow of the government 
by force or by other unlawful means." Pursuant to these regu- 
lations, application for recognition was made by plaintiff Merkey 
and one other applicant, Lieberman, on a form adopted by the 
University Office of Personnel Records, and specifying the name 
of the organization, date of application, officers of the organi- 
zation, faculty consultant, basis of membership, classification 
of group (by professional, honorary, departmental, religious or 
other classification), local or national affiliation, purpose of the 
organization, activities for which the organization is responsible, 
means of financial support of the organization and date of 
organization. 


(2) At the time application was made, plaintiff Merkey was 
not a student at the Florida State University but was serving on 
the staff of the university as an employee. The other named 
applicant, Lieberman, was at the time application was made, a 
student at the university but at present is no longer a student in 
good standing at the university. Presently, plaintiff organization 
is comprised of both students and non-students. None of the 
individual plaintiffs to this action are students at the Florida State 
University. 


(3) The application for recognition was tentatively approved 
by the student senate and ultimately considered by the Florida State 
University Vice-President for Student Affairs. On March 6, 1970, 
D. Burke Kibler, III, then Chairman of defendant Board of Regents, 
issued a letter to the President of the University of Florida, a 
state university in the State of Florida university system, as is 
defendant Florida State University, concluding on the basis of 
evidence possessed by Chairman Kibler, that the Young Socialist 
Alliance could not have the sanction of a state university in the 
State of Florida. The Florida State University Vice-President 
corresponded with defendant Board of Regents regarding the 


application of Chairman Kibler's letter relative to recognition 
of the Young Socialist Alliance, to other universities in the 
state university system, including the Florida State University. 
On March 27, 1970, in response to this inquiry, the university 
Vice-President was informed that the Kibler letter was intended 
to apply to all universities in the state university system and 
further that this conclusion was reached after considerable 
research and discussion with individuals aware of the Young 
Socialist Alliance's objectives. On the basis of this communi- 
cation from the Board of Regents, the university Vice-President 
notified student government and the Young Socialist Alliance that 
the latter could not be recognized as a student organization at 
the Florida State University in light of the decision of the 

Board of Regents set forth in the aforementioned letters 

dated March 6, 1970, and March 27, 1970. 


(4) At final hearing in this cause, defendant Kibler explained 
at length the reasons calling for the non-recognition of plaintiff 
Young Socialist Alliance as an approved campus organization. 

It was his testimony that he was familiar with the constitution 

of Young Socialist Alliance which characterized the organization 
as''revolutionary".*© Put on notice as to the revolutionary aims 
of Young Socialist Alliance, this defendant elected to research 
the etymology of the word "revolutionary''to determine its import 
as used in the Young Socialist Alliance constitution. Referring | 
to the Oxford English Dictionary defendant Kibler concluded that 
'timplicit''in the term 'revolutionary' was the idea of change or 
reform accomplished by or through the use of force. 
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2. The national constitution of the Young Socialist Alliance provides 


in part as follows: 


"'The Young Socialist Alliance is a nation-wide revolutionary 


socialist youth organization, uniting young workers and 
students around the banner of socialism and dedicated to 
the building of a revotutionary movement which can band 
the working people to socialism. The Young Socialist 
Alliance bases itself on the principles of Marxism as 
developed by Lenin and Trotsky. . . 

We believe that socialism can be initiated only as a result 
of struggle of the working class and its allies against the 
capitalist exploiters which culminates in the creation of 

a new type state, a working state." 
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Inclined toward this view defendant Kibler then embarked 
on a course of personal research which consisted of reading 
various agency reports on activities of Young Socialist Alliance, 
articles and periodicals published or circulated by Young 
Socialist Alliance and excerpts of documented studies made of 
Young Socialist Alliance activities.? Defendant Kibler stated 
that his conclusions were based entirely upon personal research 
and study and that he did not hold any formal hearings to take 
testimony and receive evidence relative to the activities of 
Young Socialist Alliance; nor did he personally observe any 
Young Socialist Alliance activities on any university campuses 
which had caused disruption or legitimate educational processes. 


At trial defendant Kibler recalled several sources which led 
him to conclude that Young Socialist Alliance had as its aim and 
ultimate goal the violent overthrow of the government accomplished 
through disruptive means which necessarily included the use of 
force. A report by the Committee on Un-American Activities 
concluded that Young Socialist Alliance was involved in disturbances 
at the Berkeley and Watts riots. These disturbances were described 
in that source as caused in part by a"united front effort" consisting 
of numerous organizations of which Young Socialist Alliance was one. 


3. Defendant Kibler stated that he was actuated in part by 
the climate of campus unrest pervading college campuses 
and that he wished to avoid "conflagrations" such as had 
occurred on other campuses. 


4. It should be noted that much of the preliminary research 
in this matter was done for this defendant by certain staff 
members of the University of Florida who documented 
the printed material available and extracted pertinent 
portions which this defendant reviewed. It was this 
accumulation of annotated evidence along with Kibler's 
own independent research which assisted him in reaching 
his conclusion that Young Socialist Alliance should not 
be recognized as an approved organization within the 
university system. 
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Another report which was contained in the Congressional 
Record and dated November 4, 1969, stated that the Student 
Mobilization Committee (S.M.C.) consisted heavily of 

Young Socialist Alliance members and concluded that S.M.C, 
aims were not intended to be that of "legitimate protest" but 
that of disrupting orderly governmental processes in line 
with the Marxist-Leninist communist philosophy. Another 
source, the' Boston Labor Forum! described the solidarity 
of Young Socialist Alliance with the Socialist Workers! 
Party.° These findings were heightened by remarks found 

in an issue of "The Militant", a revolutionary news periodical, 
which issue contained a lengthy statement of the National 
Executive Committee of the Young Socialist Alliance. In 
speaking of student involvement on campuses, the author 

of the statement expressed the following: 


"The correct, revolutionary strategy is one that 
permits the involvement of the student masses. 
Meaningful disruption of the functioning of the 
university is the work not of handfuls, but of masses." 


In addition to this general store of knowledge of the 
aims and goals of Young Socialist Alliance, defendant Kibler 
also disclosed that he was aware that at least one of the 
Young Socialist Alliance applicants attempting to obtain 
recognition at the Florida State University had been a member 
of the Students for Democratic Society (S.D.S.) and that he 
had been involved in prior episodes of violent campus disruption. 


5. This statement, Kibler confided, along with his own independent 
knowledge of the principles of Marx, as developed by Lenin and 
Trotsky, confirmed his belief that Young Socialist Alliance was 
the "Youth arm" of the Socialist Workers' Party and was designed 
to implement the principles espoused by these authorities. 


6. Although Kibler admitted that he was not aware of plaintiff 
Merkey's involvement in any incidents of campus disruption, 
it was known to defendant university officials that plaintiff 
Merkey had been involved in disruptive activities both on 
and off campus. 
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Based upon this information and knowledge, defendant 
Kibler concluded that the Young Socialist Alliance hierarchy 
sought to achieve disruption on university campuses and 
deterioration of orderly educational processes; and that based 
upon the Marxist~Leninist-Stalinist philosophy Young Socialist 
Alliance advocated the overthrow of established institutions 
of this democratic society, to be accomplished by the use of 
force if necessary. 


(5). The Board of Regents as the governing board for 
the state university system of Florida is charged by the Florida 
legislature with the responsibility to oversee and accomplish 
the lawful aims of public higher education in the State of 
Florida. Inthe furtherance of this charge, the Board is empowered 
and directed to fashion policies designed to "* * * develop and 
teach lawful methods of change and improvement in the existing 
political and social order; . .. .'' Section 240.001 (1) (9), 
Fla.Stat,(1971), F.S.A. The Board is further empowered 
" * * * to establish the policies, rules and regulations under 
which the State University System shall be managed and operated." 
Section 240.042(2) (a), Fla. Stat. (1971), F.S.A. 


Pursuant to this mandate of the legislature, the Board of 
Regents has adopted and promulgated rules and regulations which 
are set forth and made public in the Board of Regents Operating 
Manual and the student handbook at the Florida State University, 
which rules and regulations as they relate to student organizations 
read in part as follows: 


"Students shall be free to join university organizations. 
Student organizations may be officially recognized by 
the university when approved by student governments 
or appropriate student-faculty committees on campus. 
An officially recognized organization must not have as 
a purpose, either in name or infact, the advocacy of 
the overthrow of the government by force or other 
unlawful means." 


To define further the procedures governing the recognition 
of campus organizations, the university prior to the time plaintiff 
organization submitted its application for recognition had adopted 
standard operating policies and procedures governing the recogni- 
tion of campus organizations. These procedures called for the 
filing of an application for recognition accompanied by copies of 
the constitution of the organization and its national affiliate where 
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applicable. The procedures further provided for consideration 
of the application by both the student government at the university 
and the division of student affairs. This review, by definition, 
incorporates a consideration of all information contained on the 
application for recognition, including the purposes of the organi- 
zations, and a consideration of the charter or constitution of 

the organization and where applicable its national affiliate or 
affiliates. 


Thus, both the Board of Regents! policy and the university's 
policies and procedures governing the recognition of organizations 
on the campus of the Florida State University define with specific- 
ity the information required for application for recognition as a 
campus organization and the procedures for review of application 
for recognition. This Court finds that plaintiff, pursuant to the 
aforesaid rules and regulations, submitted an application for 
recognition and further that the university and Board of Regents 
considered the application, the constitution of the applicant organi- 
zation and a substantial amount of relevant information concerning 
Young Socialist Alliance in conformity with defendants! policies and 
procedures herein referenced. Whether defendants in following 
these policies and procedures complied with the requirements of 
due process and equal protection of the law is a question to be 
answered in this Court's conclusions of law. 


(6) This Court finds no evidence that the rules and 
regulations and procedures herein referred to were not followed 
equally by defendants in all cases for application by organizations 
for campus recognition. 


(7) The Court further finds that the information available 
to defendants and considered by them relative to the stated 
purposes ard actions of the plaintiff organization coupled with 
the actions and activities of plaintiff Merkey and other alleged 
members of plaintiff organization provided ample justification 
and a substantial basis in fact for the denial of campus recogni- 
tion to plaintiff Young Socialist Alliance. Plaintiff Merkey, 
shortly prior to the time application was made to defendants, 
had been arrested in connection with disruptive activities both 
on and off the campus of Florida State University. The other 
applicant Lieberman had also been arrested for disruptive 
activities on the university campus which ultimately led to 
his dismissal from the defendant university and which activities 
have provided the source of other litigation in this Court. 

See e.g., Center for Participant Education et al. v. Marshall 
et al., 337 F.Supp. 126 (N.D. Fla.1972) 
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(8) Notwithstanding the testimony given by plaintiff 
Merkey who disavowed that Young Socialist Alliance advocated 
revolution accomplished by force or violent means, this 
Court finds that the greater weight of the evidence leads 
to the inescapable conclusion that the philosophies of Marx, 
Lenin and Trotsky adhered to by Young Socialist Alliance 
advocate change by the use of force; consequently the "coming 
revolution''in this country prophesied by this leftist group 
necessarily would entail the overthrow of established insti- 
tutions accomplished by the use of force or violent means. 


A common thread running throughout this plaintiff's 
testimony was that following the communist philosophy 
espoused by the above authorities change was to be 
accomplished by a revolution of the masses and that it was to be 
a revolution without violence if possible; however, if the 
established institutions against wnom change was to be worked 
resisted this revolutionary movement, then violence or force 
would be a legitimate means to achieve the desired result, 

It was conceded by plaintiff Merkey that he understood Lenin 
to recognize that revolutionary change would rarely be 
accomplished without the use of force inasmuch as there 

would be resistance to change by the established institutions. 
Thus, irrespective of plaintiffs' disclaimer of disruption as a 
political tactic, the Court finds that when the mandates of the 
national Young Socialist Alliance and its control over the 
policies and activities of local units’ are considered together 
with findings hereinbefore made defendants justifiably 
concluded that plaintiff organization was predisposed to initiate 
and work toward the immediate overthrow of the government 
by force or other unlawful means and would cause disruption 
of legitimate education processes at the Florida State University. 


7. Testimony developed attria disclosed that local units 
of Y.S.A. although possessing some semblance of 
autonomy were bound to and guided by the dictates of 
the national convention and executive committee who 
formulate policy and plan activities to be implemented 
by local units. Defendants in their denial of recognition 
to plaintiff organization found this fact to be a true and 
uncontroverted fact. It was also disclosed that if a member 
of a local unit failed to abide by the rules and policies 
set by the national organization the disobedient party 
would be expelled from membership in Young Socialist 
Alliance. 
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CONCLUSIONS OF LAW 


(1) This Court has jurisdiction over the subject matter 
of and the parties to this action. Title 28, United States 
Code, Section 1343(3); Title 42, United States Code, Section 
1983. 


STANDING 


[1] (2) Insofar as defendants challenge the standing of 
plaintiff Merkey to maintain this action as an individual party 
to this action because he was not at the time of suit a student 
at the university and affected by the action of defendants, this 
Court finds that plaintiff possessed the requisite interest in 
the outcome of this litigation as a member of Young Socialist 
Alliance so as to have a justiciable interest in its outcome. 
Association of Data Processing Service Organizations, Inc. 

v. Camp, 397 U.S. 150, 90 S.Ct. 827, 25 L.Ed.2d 184 (1970). 
Compare Sierra Club v. Morton, 405 U.S. 727, 92 S.Ct. 

1361, 21 L.Ed.2d 636 (1972). Thus, as between plaintiff 
Merkey and defendants there is a present case or controversy. 
See e.g., Smith et al. v. YMCA of Montgomery, Inc., 462 F.2d 
634, Sth Cir. 1972). 


[2] (3) Relative to plaintiffs' assertion that they are entitled 
to maintain this suit as a class action "on behalf of all students in 
state universities in the State of Florida who are required to 
obtain recognition and approval as a "recognized organization" by 
Florida State University and other state uhiversities in order to 
function as a campus organization" this Court is inclined toward a 
different view. Aware that the recognition procedure must proceed 
on a case by case basis this Court finds that there are questions 
of fact and law which may not be common to those involving recogni- 
tion of other similar organizations on other state university campuses. 
Too, since plaintiff Merkey is not a member of the class which he 
purportedly represents, ® the requirement of Rules 23.2 and 23(d), 
Federal Rules of Civil Procedure, that the named plaintiff will 
fairly and adequately protect the interests of the class is wanting 
and leave to maintain this suit as a class action must be denied. 

It should be remembered that in order to have standing to bring 

a class suit the purported class representative must first 

and foremost be a member of the class which he seeks to repre- 
sent. See Huff v. N.D. Cass Co. of Alabama, Sth Cir. 1972 
(Slip No. 71-2842, April 24, 1972). This plaintiff Merkey is 

not and the class action aspects of this cause cannot be sustained. 


8. It should be noted that it is alleged that the class which this 
plaintiff purportedly represents is that "of all students in state 
universities" and not merely members of Young Socialist Alliance. 
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PROCEDURAL DUE PROCESS 


[3] (4) In this action it is not disputed that the Board of 
Regents and the university have the power to oversee and to 
formulate rules and regulations of this type regarding conduct 
and activities at the university. Papish v. Board of Curators 
of University of Missouri, 331 F.Supp. 13821 (W.D.Mo.1971). 
See also Bright v. Nunn, 448 F.2d 245 (6th Cir.1971); Sword 
v. Fox, 446 F.2d 1091 (4th Cir.1971); Ferguson v. Thomas, 
430 F.2d 852 (Sth Cir.1970). Indeed under Florida statutory 
law, this power has been found to have been delegated to the 
Board of Regents and by the Board to the university. Moreover, 
the university possesses inherent general powers to maintain 
order and to protect the institution's well-being so long as it 
exercises sound discretion and does not act arbitrarily or 
capriciously. Barker v., Hardway, 283 F.Supp. 228 (S.D.W.Va. 
1968), aff'd 399 F.2d 638 (4th Cir. 1968); Speake v. Grantham, 
317 F.Supp. 1253 (S.D.Miss. 1970). 


[4] (5) In asserting defendants denied them recognition 
for reasons which were arbitrary and discriminatory, plaintiffs 
also allege that defendants denied plaintiffs a notice or hearing 
regarding recognition without having found that plaintiffs’ activities 
would constitute a threat of clear and present danger or dis- 
ruption to the university system. It has been found that in deciding 
whether to grant or deny recognition to plaintiff organization, 
defendants reviewed the constitution of the organization, its 
stated purposes, goals and objectives, and substantial information 
relative to the organization, including its national affiliation and 
its activities. Although the ultimate consideration of this infor- 
mation and the decision to deny recognition was by defendant 
Kibler and was primarily directed to a request by Young Socialist 
Alliance for recognition on the campus of the University of Florida, 
these facts do not support plaintiffs' contentions that defendants 
acted arbitarily and capriciously and without evidence in denying 
Young Socialist Alliance recognition on the campus of the Florida 
State University. 


[5] Insofar as recognition of plaintiff organization at the 
Florida State University is involved, the evidence considered 
by defendants included those materials pertinent to the Young 
Socialist Alliance, its purposes and affiliations which it desired 
to be considered pursuant to its claim for recognition and the 
prior involvement in campus disruption by the two primary 
applicants of plaintiff organization. That a formal plenary 


hearing was not held by defendants but only a review and 
consideration of information submitted by Young Socialist 

Alliance and other evidence related to it and its members 

does not establish that plaintiffs were denied procedural due 

process. Thus, where procedures provided for the submission 

of information relevant to the applicant organization, its 

purposes, affiliations and activities, and where upon consideration of that 
application defendants acted within their discretion in denying the 
application upon the specific record before them, there is no violation 
of constitutionally protected rights to procedural due process. 

See American Civil Liberties Union of Virginia v. Radford College, 
315 F.Supp. 893 W.D.Va.1970). Recalling that "the touchstones 

of the application of due process are reasonableness and fairness 

in view of all the facts and circumstances of the particular case", 
Barker v. Hardway, supra, 283 F.Supp. at 237, this Court 
concludes that traditional notions of due process have not been 
offended. 1° 


[6] Finally this Court has considered in a proceeding attended 
by the submission of evidence by both the defendant university and 
plaintiff organization defendants' denial of recognition to Young 
Socialist Alliance. Assuming, arguendo, that plaintiff organization 
had been denied procedural due process in the review of its petition 
for campus recognition, those deficiences in prior proceedings 
would be cured and rendered moot in a de novo trial before this 
Court. Barker v. Hardway, supra. See also Fluker v. Alabama 
State Board of Education, 441 F.2d 201 (5th Cir.1971); Ferguson 
v. Thomas, supra. 


9. Compare Healy v. James, 445 F.2d 1122 (2d Cir. 1971) 
rev'd 408 U.S. 169, 92 S.Ct. 2338, 33 L.Ed.2d 266 (1972) 
(Case No. 71-452, June 26, 1972) where the Supreme Court 
found a violation of procedural due process not in the form of 
review utilized but in the manner of review which required 

the applicant organization to carry the burden of showing it 

was disassociated from the policies and tactics of any national 
affiliate and entitled to be recognized. Compare also, 

Law Students Civil Rights Research Council, Inc. v. Wadmond, 
401 U.S. 154, 91 S.Ct. 720, 27 L.Ed.2d 749 (1971). 


10. In University of Southern Mississippi M.C.L.U. v. 
University of Southern Mississippi et al., 452 F.2d 564 (Sth Cir. 
1971), n.1, the United States Court of Appeals for the Fifth Circuit 
failed to strike down the procedure utilized by the defendant 
university in denying recognition to plaintiffs which procedure was 
similar to that employed by defendants in the case sub judice. 
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FIRST AMENDMENT RIGHTS 


[7] (6) It is now accepted that student organizations do 
not have an unqualified right to be recognized by a college 
administration. See e.g., American Civil Liberties Union 
v. Radford College, supra, 315 F.Supp. at 896. An equally 
accepted tenet of First Amendment law is that students and 
teachers do not shed their constitutional rights to freedom of 
speech or expression at the schoolhouse gate. Tinker v. 

Des Moines Independent Community School District, 393 
U.S. 503, 506, 89 S.Ct. 733, 21 L.Ed.2d 731 (1969). 
From this premise it follows that student rights of free 
expression may be prohibited only if they "materially and 
substantially interfere with the requirements of appropriate 
discipline in the operation of the school." Tinker, supra, 
at 509, 89 S.Ct. at 738. ''(But) when the restriction upon 
student expression takes the form of an attempt to predict 
in advance the content and consequences of that expression, 
it is tantamount to a prior restraint and carries a heavy 
presumption against its constitutionality. See Bantam 
Books, Inc. v. Sullivan, 1963, 372 U.S. 58, 70, 83 S.Ct. 

1, 9 L.Ed.2d 584; Organization for a Better Austin v. 
Keefe, 1971, 402 U.S. 415, 91 S.Ct. 1515, 29 L.Ed.2d1. To 
sustain such censorial practices, a University would at the very least 
have to demonstrate a strong probability of the kind of material 
disruption spoken of in the Tinker case." University of Southern 
Mississippi M.C.L.U. v. University of Southern Mississippi, 
supra, 452 F.2d at 566-567. 


In addition other recent cases involving challenges on First 
Amendment grounds to actions of administrators of colleges and 
universities have clearly held that once a public university. makes an activity 
available to its students, faculty or general public, it must operate 
that activity in accord with First Amendment principles. This premise 
has been made abundantly clear in the speaker ban cases. See Stacy 
v. Williams, 306 F.Supp.963, 971 (N.D.Miss. 1969) aff'd 446 
F.2d 1366 (5th Cir. 1971); Brooks v. Auburn University, 412 F.2d 
1171 (Sth Cir. 1969); American Civil Ripertics Union v. Radford 
College, supra, 315 F.Supp. at 896. 


[8] In sustaining defendants’ nonrecognition of plaintiff organization 
this Court is merely recognizing the power of a university to deny 
recognition of and use of facilities to any organization whose aims are 
inimical to the proper goals of the institution. American Civil Liberties 
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Union v. Radford College, supra, at 898. In accord with this 
fundamental principle of law, the federal courts have consistently 
held that a college or university has the inherent power to expect 
its students to adhere to generally accepted standards of conduct 
and to have wide discretion in handling actual or imminently 
immediate threats of disruption and misconduct and not those 
which are merely vaguely predictive. 11 See e.g., University 

of Southern Mississippi M.C.L.U. v. University of Southern 
Mississippi, supra; Esteban v. Central Missouri State College, 
415 F.2d 1077, 1089 (8th Cir. 1969). 


[9] Applying these principles to the instant action it becomes 
evident that defendants in denying university recognition to plaintiff 
organization exercised a legitimate right to make a determination 
of what would best protect the stated educational goals of the State 
of Florida while at the same time exercising foresight in order to 
prevent interruption of the educational processes on the campus of 
a state university. Defendants had ample evidence, documented 
and undocumented, direct and indirect, general and specific, to 
support the conclusion that plaintiff organization would be a 
disruptive campus organization and that it did not present a 
merely" vaguely predictive" threat of misconduct. Therefore, 
on the basis of the foregoing campus recognition was denied. 


Having considered the evidence and having made pertinent 
findings of fact this Court is of the opinion that there was ample 
evidence to justify thẹ conclusion of defendants that plaintiff 
organization sanctions violence or disruption and as such constituted 
an imminently present threat of material disruption to the maintenance 
of the orderly educational processes of the university. As in 
Healy v. James, supra, there has been a finding that the national 
organization and its membership supported a policy of disruption 


11. In Healy v. James, supra, the Supreme Court found the 
District Court erred in the standard applied. It would appear 
however, that the standard set by the Fifth Circuit would 
conform to the pronouncements found in Healy v. James, supra. 


12.1" * * * Associational activities need not be tolerated where 
they infringe reasonable campus rules, interrupt classes or 
substantially interfere with the opportunity of other students 
to obtain an education." Healy v. James, supra, 408 U.S. at 
189, 92 S.Ct. at 2350. 
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as a means of achieving the aims and goals contained in the 
organization's constitution. Unlike Healy v. James, supra, 
however, is the express finding, supported by a substantial 
factual basis, that plaintiff local organization by its constituency 
and its admitted purposes posed more than a mere speculative 
or conjectural threat of disruption to the university. The case, 
sub judice, is also dissimilar in respect to treatment of plaintiffs’ 
First Amendment rights. Defendant Kibler himself expressed 
deep concern as to the impact of his decision relative to 
plaintiffs’ associational rights but at the same time he could not 
discount the countervailing interests of the universities. 


[10] Thus, it having been found as a matter of law that 
defendants! actions were supported by a substantial factual 
basis this Court's inquiry must cease since it has been 
determined that when the findings of university and state 
officials are reached by correct procedures and are supported 
by substantial evidence they should be accorded great weight 
and not lightly overturned. Ferguson v. Thomas, supra. 


EQUAL PROTECTION OF THE LAWS 


The terminal argument posed by plaintiffs is that defendants! 
actions in denying recognition to plaintiff organization deprived 
Young Socialist Alliance equal benefits under the law. In this 
regard plaintiffs' argument approached that of plaintiffs in the 
speaker ban cases, e.g. Stacy v. Williams, supra. 


- AS was previously recognized the university has a legitimate 
interest in protecting itself from any organization whose aims are 
inimical to the proper goals of the institution. American Civil 
Liberties Union v. Radford College, supra. Consistent with 
this rudimentary principle of law, the Court in Stacy v. Williams, 
supra, fashioned guidelines to assist colleges and universities 
in determining whether in the acceptance or refusal of a tendered 
on-campus speaker or guest they were within constitutionally 
permissible limits of the First and Fourteenth Amendments of 
the Constitution in the course of action desired to be taken. 

If it were reasonably to appear that the speaker invited by a 
campus group would in the course of his speech advocate 

violent overthrow of the government of the United States, the 
State or any political subdivision thereof; willful destruction 

or seizure of the institution's buildings or other property; 
disruption or impairment, by force, of the institution's regularly 
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scheduled classes or other educational functions, then the 
activity or conduct sought to be regulated by the university 
would not find protection within the First Amendment and 

the university could constitutionally forbid and guard against 
forms of speech and expression which advocate the above 
enumerated evils. Stacy v. Williams, 306 F.Supp. at 973. 
Once the university could show the presence of these substantive 
evils and the imminent threat to the university posed by them, 
then a First Amendment activity could be regulated or forbidden 
without offending the Equal Protection Clause of the Fourteenth 
Amendment of the Constitution notwithstanding the fact that 
other campus groups would be allowed to partake in free 

speech activities. In such instance the action of university 
officials could not be termed arbitrary and invidiously 
discriminatory and would not be deemed an unconstitutional 
prior restraint upon First Amendment rights. Ibid. at 970-971. 


[11] Likening the case, sub judice, to the speaker ban cases, 
this Court finds that plaintiffs’ equal protection argument withers 
when considered in light of those principles found in Stacy v. 
Williams, supra. Here the university and defendants seek to 
forbid a First Amendment activity by refusing to recognize 
Young Socialist Alliance as a university organization. The 
reasons given by defendants for their action is that plaintiff 
organization advocated the overthrow of established institutions 
of this society by the use of force and violent means and that by 
the advocacy of such principles posed a distinct threat to the 
orderly processes of the State of Florida and Florida State 
University. 13" The Court in its findings of fact has determined 
these facts to be the reasons for defendants’ nonrecognition of 
plaintiff organization and has concluded that defendants' action 


13. In Stacy v. Williams, supra, the Court observed that 

"it must be made clear that the 'advocacy' prohibited 

must be of the kind which prepares the group addressed 

for imminent action and steels it to such action, as 

opposed to the abstract espousal of the moral propriety 

of a course of action by resort to force; and there must be 

not only advocacy to action but also a reasonable apprehension 

of imminent danger to the essential functions and purposes 

of the institution, including the safety and the protection of its 

officials, faculty members and students ." Ibid, 306 F.Supp at 973-974. 
In an earilier passage, the Court wrote: "To satisfy the clear 

and present danger test there must be a finding by proper authority 

either that immediate serious violence (or other substantive evil) was 

to be expected or was advocated, or that the past conduct furnished 

reason to believe that such advocacy was then contemplated ese 

Ibid. at 972. 


is supported by a substantial factual basis. Without recanting 
all pertinent facts, the Court recalls that defendants not only 
took great measures to satisfy themselves that plaintiff organi- 
zation advocated the overthrow of the government and established 
institutions by the use of force and violent means but also 
determined that Young Socialist Alliance was steeled for such 
immediate action on campus so as to create reasonable 
apprehension of imminent danger to the university. Particularly 
was this true in this case where it was shown that the two 
primary applicants, Merkey and Lieberman, had by their past 
and present conduct been involved in disruptive activities both 
on and off the university campus. 


In sum the evidence discloses a good faith effort on the part 
of defendants in reaching their decision whether to grant Young 
Socialist Alliance campus recognition. The decision not to 
grant recognition was reasonable and fairly made and supported 
by substantial evidence and was not the product of any arbitrary 
or unlawfully discriminatory action on their part. 


CONCLUSION 


The Court finds that plaintiffs were not denied any 
constitutional rights by defendants, that plaintiffs were accorded 
their rights of procedural due process, that there was a highly 
reasonable and just basis for the denial of recognition to Young 
Socialist Alliance as a campus organization of the Florida 
State University which denial was clearly established by 
substantial evidence, and that plaintiffs were not subjected to 
any arbitrary or capricious treatment by defendants. Therefore, 
it is 

Ordered that in conformance with the above and foregoing 
findings of fact and conclusions of law, defendants are directed 
to present to this Court an order disposing of those issues 
raised by the amended complaint within the time and in the form 
prescribed by the Federal Rules of Civil Procedure. 


* * * * * * * * 


H WOOD v.DAVIDSON: Homophile organization. 


In addition to Healy and Merkey, the Wood v. Davison 
case adds the dimension of registration to that of institu- 
tional recognition, On November 9, 1971, events began to 
occur which inevitably led to the Federal District Court 
decision of Wood v. Davison ordered on December 7, 1972. 

On Tuesday, November 9th, the University of Georgia Committee 
on Sex Education interviewed two students who were interested 
in forming a group to develop understanding between the "gay" 
community and the University community. These same two 
students had previously attended classes at the invitation 

of faculty members as representatives of the "gay" movement. 
On the evening of November 9th they met with a seminar 

group in a residence hall. The following day the student 
newspaper carried an announcement of an organizational 
meeting to occur at 8 p.m. that evening in a classroom 
building. At the same time mimeographed notices appeared 
around the campus inviting everyone to this meeting. A 
professor, acknowledged as an authority in human sexuality, 
had reserved the space for the meeting and subsequently 
agreed to serve as the faculty advisor of the organization. 
About seventy people attended this first meeting, and on 
November 10, 1971, the Committee on Gay Education was formed. 
One year later to the day Judge Smith conducted a final 
hearing in the case of Wood v. Davison. 


During the remainder of the winter the Committee on 
Gay Education worked on its organization. A constitution 
was adopted, which stated as the purpose of the group, “to 
provide a forum for meaningful dialogue within the University 
community to further the understanding of human sexuality, 
in particular homosexuality." Their justification of the 
need for such an organization was, “due to lack of under- 
standing, no adequate forum presently exists within the various 
University organizations." The administration and the 
student members of the group approached the role of this 
organization on the campus as educational. That is to say, 
their programs were to serve an educational function, The 
faculty advisor went so far as to say that he would not 
serve in an advisory capacity unless the objectives of the 
organization were educational The University had previously 
established a Sex Education Committee on instruction from 
the Board of Regents of the University System. It was 
thought initially that the Committee on Gay Education might 
become a sub-committee of the overall University committee. 
The student members of the Committee on Gay Education were 
opposed to this relationship fearing that their organization 
would lose its effectiveness. 


In January, 1972, Mr. Jack Baker, who had run for president 
of the student body at the University of Minnesota as a homo- 
sexual and had won, attended a conference at the University 
of Georgia. While in Athens he met with members of the 
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Committee on Gay Education. His advice to the students and 
his warning to University administrators was that the "gay" 
movement required a great deal of publicity for success. 

He recommended programs and activities that would attract 
the media and gain publicity for the organization. On 
February lOth a student organization known as Intersect 
requested space in the Student Union for a dance to take 
place on karch lOth., Intersect had received formal recogni- 
tion from the University in the spring of 1971. Its purpose 
was stated as follows, “Intersect is an organization created 
by the students at the University of Georgia for the purpose 
of recruiting and coordinating student skills. It is hoped 
that Intersect will help to facilitate the University's 
leadership in response to the social, cultural and educational 
needs of the Athens community; to facilitate educational 

and human interaction between the University and the Athens 
community; to open new avenues of communication to encourage 
growth for University personnel and students; to provide 
greater opportunity for University students to gain insight 
into societal problems." This “umbrella” organization had 
since its formation presented an amazing array of programs 
on the campus, including yoga and transcendental meditation. 
The organization had, in fact, sponsored unrecognized groups 
until such organizations could gain formal recognition, 

Now, it was discovered that Intersect was reserving space 

on behalf of the Committee on Gay Education to have a 

dance on campus. 


When it was learned that the request by Intersect was 
for a dance to be sponsored by the Committee on Gay Education, 
the request was denied by the Director of Student Activities. 
His decision was appealed the same day to the Dean of 
Student Affairs. The next day, March lst, a sit-in took 
place in the Dean's office and five demands were presented 
to the Dean. ‘These were: (1) the University support repeal 
of state sodomy laws; (2) the University allow facilities 
for the Committee on Gay Education; (3) Intersect and the 
Committee on Gay Education be allowed to have their dance 
on March 10th; (4) control of Student Activity Fees be given 
entirely to the Student Government Association; (5) dis- 
missal of the Director of Student Activities, 


All of these demands were denied, and eight days later 
a petition was filed in the Superior Court of Clarke County, 
Georgia, requesting a Temporary Restraining Order to allow 
the dance on March 10th. The hearing was conducted on March 10th, 
and at 6:15 p.m. a Temporary Restraining Order was issued. 
The dance commenced at 8 pem. 


In summary, two important events took place during 
this period. First, the Committee on Gay Education abandoned 
their initial purpose of sponsoring educational programs, 
such as speakers, presentations in classes, and other forms 
of public debate and discussion. Instead, they sought the 


controversial activity of a public dance to focus community 
attention on their movement, Second, the question of the 
institution's right to control facilities was raised but 
never answered. While very substantial issues were raised 
in the petition filed by plaintiffs, and while the State 
Attorney General's representative attempted to answer these 
at the hearing, the Order which was issued did not comment 
on the merits of either the complaint or the answer. 


At the end of Spring Quarter formal recognition of 
organizations was eliminated at the University and was 
replaced by a system of registration, 


The University Student Affairs Division recommended 
that recognition be replaced by registration for the 
following reasons: 


l. Traditionally the University has attempted to 
control activities on the campus by granting official 
recognition to student groups. This procedure gave quasi- 
legal status to student organizations and was obvious 
sanction for the groups and their programs, After recogni- 
tion the institution was saddled with extraordinary responsi- 
bility for the student organizations. 


2. Today it is extremely difficult to avoid abridging 
constitutional rights if one denies official recognition 
to student groups. To deny official recognition or to 
remove it once it has been bestowed may require all the 
rudiments of constitutional due process, and the institution 
would have to show that the group's recognition was not 
consistent with the educational mission of the institution. 


3. While officially recognized student groups are 
the responsibility of the University, it is difficult it 
not impossible to assess a penalty against such groups or 
to recover from them for damage to University facilities. 


4, The three weaknesses of the recognition procedure 
identified above were eliminated with a simple registration 
process. A registration procedure would more precisely 
assign responsibility for activities on campus to individuals. 
At the same time no official approval could be implied to 
groups registered on the campus. 


The following weaknesses were seen by Student Affairs 
staff in regard to deleting recognition procedures: 


l. The University would have no control over what 
groups are on the campus. 


2. Old established student organizations might 
perceive loss of status by simply registering rather than 
Claiming official recognition; i.e., fraternities, 
sororities, and literary groups. 


The Committee on Gay Education applied in April, 1972, 
for recognition and was approved by the Student Senate, but 
its approval was not voted on by the University Council. 

In the interim before registration was fully implemented 

but after recognition had been abolished, the Committee on 
Gay Education sponsored a dance in July. The event went 
virtually unnoticed. In September the Committee on Gay 
Education registered as a student organization which planned 
to be active on campus. On September 28, 1972, the Committee 
applied for space to host a Southeastern Conference of "gay" 
organizations. On October 23rd the University denied the 
request in a letter which said: 


The requests of the Committee on Gay Education 
to use facilities of the University on the date 
of November 11, 1972, are denied. The University 
recognizes the rights of individual students to 
express opinions and assemble peaceably. The 
University's primary mission is education and 
strives for this in the areas of teaching and 
learning, research and service. Activities which 
dilute this effort or do not seem to promote the 
general well being of the University and its 
personnel must be considered carefully. 


The particular activities for which facilities 
are requested are not encompassed in the purpose 
of the University and introduce an element which is 
believed to be not in the best interest of the 
University. The activities seem to go beyond and 
conflict with the educational purpose in apparently 
promoting and encouraging acts contrary to state law, 


This denial of University space was appealed to the State 
Board of Regents, and, when rejected by the Board, a complaint 
was filed in the U.S. District Court, Northern District of 
Georgia. The specific reasons for denial of the request 
by the University are not itemized here, but are specifically 
addressed in the final Order of the Wood decision. Set forth 
below, without comment, is the full opinion of the court in 
this matter, 


This case study was prepared by William R. Bracewell, 
Director of Student Judicial Affairs, University of Georgia. 
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF GEORGIA 
ATLANTA DIVISION 


ROY WOOD, et al., 


Plaintiffs CIVIL ACTION 


VS. 


FREDERICK CORBET DAVISON, 


et al., NUMBER 17396 


ee a ee eae ea ee 


Defendants 


H 
. 


This action was brought following denial of use of 
University of Georgia facilities for a conference and dance 
to be sponsored by the Committee on Gay Education.1! 
Plaintiffs are students at the University of Georgia and 
members of the Committee on Gay Education, a homosexual group 
whose purpose is to provide information about homosexuality. 
The Defendants are various administrative officials of the 
University of Georgia, a state-supported educational insti- 
tution, and members of the Board of Regents of the University 
System of Georgia. The conference and dance for which 
facilities were denied were scheduled for November 11, 1972, 
the complaint and motion for a Temporary Restraining Order 
were filed on November 9, 1972, and a hearing was held on 
November 10, 1972. By agreement of the parties, the hearing 
was made a final hearing on the merits under Fed. R. Civ. P. 
65 and an Order was issued restraining the denial of 
facilities. This opinion will provide final disposition 
of the cause. 


The Committee was formed in the school year of 1971-72 
and sought recognition as a student organization under then 
existing procedures that required University “approval" of 
organizations. On May 10, 1972, the Committee, while still 
seeking recognition, sought and secured a Temporary Restrain- 
ing Order from the Superior Court of Clarke County to allow 
a dance scheduled for that date. During the summer other social 
events were held by the Committee, all passing without incident. 


l. The complaint is based on 42 U.S.C. 1983, 1985(1970). 
This court has jurisdiction under 28 U.S.C. 1343(3)(1970). 


2. Plaintiffs sought actual and punitive damages of over a 
million dollars, but these damage claims have been waived 
by plaintiffs. 


When school opened this fall, University officials 
instituted a new student organization scheme calling for 
“registration"3 rather than the previous "recognition" frame- 
work, the Committee duly registered, and on September 28, 
1972, began scheduling activities for the Fall Quarter. They 
requested facilities, which the University makes available on 
a "priority" basis to registered student organizations,4 for 
a regional conference to organize a Southeastern homosexual 
organization and dance. Nearly a month later campus officials 
denied the request for the conference and dance ina letter 
dated October 23, 1972, set forth fully in the margin.) 


3 Rules and Regulations for the University of Georgia re- 
garding Student Organizations require that organizations 
register annually and submit to the University the following 
information: 

(1) The name of the organization, 

Name, address and phone number of the chief officer. 
Name, address and phone number of faculty advisor, 

A list of not more than three student officers autho- 
rized to reserve space, encumber funds or request services, 
Statement of purpose of the organization. 

Schedule of meetings and programs. 

Requirements of membership. 

The Rules and Regulations further provide that “registration 
or any of the privileges accompanying registration may be 
denied any group only as a penalty assessed by the student 
judiciary." 


2 
(3 
(4 
(5 
(6 
(7 


4, University of Georgia "Regulations Regarding Authorized Use 
of University Facilities" provides that: 

"3, University facilities shall be allotted on 

a ‘first come’ basis as long as there are 

facilities available." 


5. "Dear Mr. Wood: The requests of the Committee on Gay Educa- 
tion to use facilities of the University on the date of 
November 11, 1972, are denied., The University recognizes the 
rights of individual students to express opinions and assemble 
peaceably. The University's primary mission is education and 
strives for this in the areas of teaching and learning, 
research, and service. Activities which dilute this effort or 
do not seem to promote the general well being of the University 
and its personnel must be considered carefully. 

The particular activities for which facilities are re- 
quested are not encompassed in the purpose of the University 
and introduce an element which is believed to be not in the 
best interest of the University. The activities seem to go 
beyond and conflict with the educational purpose in apparently 
promoting and encouraging acts contrary to state law. Sincerely, 
William D, Powell, Director, Student Activities/University Union." 
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Plaintiffs exhausted their administrative remedies by appeal 
to the Board of Regents, who refused on November 8, 1972, to 
reverse the decision of the University officials. 


Il. 


Plaintiffs contend that the Defendants' denial of 
University facilities is an infringement on their first 
amendment rights of freedom of speech, assembly and associa- 
tion. The court agrees. 


Although University administrators once had an almost 
unrestricted power to deal with students under the theory of 
in loco parentis, it is now clear that constitutional 
restraints on authority apply on campuses of state supported 
educational institutions with fully as much sanction as 
public streets and in public parks. Healy Vv. James, 408 U.S. 
169, 92 S.Ct. 2338, 33 L.Ed. 2d 266 (1972); Tinker v. Des 
Moines Independent Community School District, 393 U.S. 503 
(1969); Dixon v. Alabama State Board of Education, 294 
F.2d 150 (5th Cir. 1961); Wright, The Constitution on the 
Campus, 22 Vanderbilt L. Rev. 1027 (1969). 


In Tinker v. Des Moines School District, 393 U.S. 503 
(1969) the Supreme Court dealt explicitly with this con- 
cept stating that it “can hardly be argued that either students 
or teachers shed their constitutional rights to freedom of 
speech or expression at the school house gate." id. at 506. 
In addition to protection of "pure" and "symbolic" speech 
the first amendment protects rights of assembly, DeJonge v. 
Oregan, 299 U.S. 353 (1937), and association, NAACP v. Alabama, 
357 U.S. 449 (1953); NAACP v, Button, 371 U.S. 415 (1963); 
Schware v. Board of Bar Examiners, 353 U.S. 232 (1957). 


It is in this context that the right of a student 
organization to be recognized or to have access to University 
facilities should be considered. Based upon the first amend- 
ment, courts have required officials of institutions of 
higher education to recognize certain student organizations. 
University of Southern Mississippi Chapter of ACLU v. Universit 
of Southern Mississippi, 452 F.2d 562 (5th Cir. 1971); 

ACLU of Virginia, Inc. v Radford College, 315 F. Supp. 893 
W.D.Va. 1970); and Associated Students of Sacramento 

State College v. Butz, Civil No. 200795 (Super. Ct. Sacramento, 
California, February 15, 1971). (Recognition of homo- 

sexual organization.) 


6. The Board of Regents undertook to resolve this issue 
when it was placed before it in the form of an appeal. 
According to the normal policies of the Board, a committee 
was appointed to hear the appeal which hearing was scheduled 
for November 24, 1972. Of course, Since this was after 

the proposed dance any resolution of the issue would be too 
late, and it was necessary for plaintiffs to seek relief in 
this court. 
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The Supreme Court has recently addressed the question of 
student organizations and their right to exist on a college 
campus. Healey v. James, 408 U.S. 169 (1972). In this case 
the University of Connecticut had denied recognition to a 
local chapter of the Students for a Democratic Society (SDS). 
The court found that denial of University recognition affected 
first amendment rights of the SDS members and held that re- 
cognition could be denied only under narrowly limited circumstances. 


The issue in Healey was recognition whereas the issue 
in the present case is access to University facilities. 
However, this distinction does not diminish the applica- 
bility and import of Healey to the case at bar. The Court 
there determined that denial of facilities was the primary 
means by which the organization members‘ freedom of expression 
was infringed as evidenced in the following statement: 


"The primary impediment to free association 
flowing from nonrecognition is the denial 

of use of campus facilities for meetings 

and other appropriate purposes." Id. at 189. 


At this juncture it should be clearly understood that 
this ruling is not designed to and it should not be inter- 
preted as limiting the University's control over its campus 
and facilities. A college or university has the right to 
adopt and enforce reasonable, non-discriminatory rules and 
regulations governing the utilization of its facilities. 
Bayless v. Martine, 403 F.2d 873 (5th Cir. 1970); Esteban 
v. Central Missouri State College,415 F. 2d 1077 at 1089 
(8th Cir. 1960) cert. den. 398 U.S. 965. The control 
exercised by the administrative officials, though, must con- 
form to the Constitution and laws of the United States. 
Such conformity dictates equal application of reasonable 
and unambiguous regulations. 


Thus, the issue nresented to this Court is upon what 
grounds may University officials base a denial of University 
facilities to an organization which has complied with all 
the applicable University regulations. 


This Court has been able to glean from the cases only 
three circumstances under which university facilities 
may be denied to a registered campus organization: (1) 
refusal to abide by reasonable regulations, (2) a demonstrated 
danger of violence or disruption at the meeting, and (3) 
that the meeting itself would violate either state or federal 
law. See Blasi, Prior Restraints on Demonstrations, 68 Mich. 
L. Rev. 1482 (1970). 


?. The University of Georgia has submitted to the court a 
pamphlet containing some of the regulations regarding the 
registration of student organizations and the procedures by 
which an organization can utilize campus facilities. 
Although incomplete at this time, the regulations set forth 
in this pamphlet appear to be reasonable and constitute a 
foundation upon which to structure more complete regulations. 
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(1) fhe first basis for withholding facilities 
was enunciated in Healey. The Supreme Court determined that 
a university may impose certain "reasonable standards 
respecting conduct" on an organization's activities, and 
recognition could be denied if that organization refused to 
abide by such standards. Healey at 193. In the present 
case, the University requires any organization applying for 
campus facilities to sign a statement that it will comply 
with all University rules and regulations. The Committee 
has agreed to do so, and the University has not established 
that the Committee will do otherwise. 


(2) The second ground upon which denial of 

facilities can be based has received judicial condonation 
under several names, For instance, the Court in Tinker 
stated that actions are prohibitable which “materially and 
substantially disrupt the work and discipline of the school." 
393 U.S. at 513. However, there must be substantial evidence 
to warrant the ccnclusion that violence or disruption will 
erupt if a particular activity is allowed to take place on 
campus. In short, there must be objectively demonstrated a 
"clear and present danger" of violence before refusal can 

be bottomed thereon, See generally Gregory v. Chicago, 394 
U.S. 111 (1969)(concurring opinion); Bradenberry v. Ohio, 

395 U.S. 444 (1969). The Court in Healey found that there 
was insufficient evidence to indicate that the SDS would be 

a disruptive influence on campus. The only indication of 
impending violence was the unsubstantiated fear of University 
officials which “constituted little more than the sort of 
‘undifferentiated fear or apprehension of disturbance which 
is not enough to overcome the right to freedom of expression,.' 
citing Tinker " Id. at 191. 


In the case before us, there likewise has been 
presented no evidence which indicates violence and disruption 
might evolve from the activities proposed by the Committee. 
To the contrary, two dances such as requested here have been 
sponsored previously with no violence accompanying them in 
any way. 


(3) The third and final justification that the 
University might offer for denial of facilities is that the 
meeting itself might be unlawful. Sellers v. Regents of the 
University of California, 432 F.2d 493 (9th Cir. 1970). If 
a meeting did contemplate criminal activity, then the 
University could deny facilities. For example, a group 
organized to advocate legalization of drugs could meet to 
discuss legitimate means of repealing drug laws, but 
it could not conduct a “smoke in" or “shoot in." Again the 
University requires a statement from the sponsoring organization 
that it will comply with all federal and State laws, and the 
Committee signed such a statement. The University stipulated 
that it had no evidence that the meeting for which facilities 
had been requested by the Committee would result in any 
activity which in itself would be illegal under existing state 
or federal law. 


The invoking of any justification for denial amounts 
to a prior restraint on first amendment freedoms that places 
a “heavy burden" on the University to justify denial. 
Healey at 184, Should the University choose to deny facilities 
on these grounds or the basis that applicable rules and 
regulations have not been followed, it must inform the 
requesting organization of its decision within a reasonable 
time prior to the date planned for the activity. It should 
also provide the organization with the grounds upon which 
the decision was based. If the irregularity can be cured, 
the organization should be so informed and provided an opportunity 
to eliminate the basis of the denial. There should also be 
provided some framework within which the organization 
might be heard concerning the grounds for denial. This need 
not be a constitutional full-blown adversary proceeding with 
an elaborate appellate process, but only some reasonable 
opportunity for the organization to meet the University's 
contentions. “Notice and an opportunity to be heard” should 
suffice in such an instance. Cf. Dixon v. State Board of 
Education, 294 F.2d 150 (5th Cir. 1961 


Of course, if after approval, but during the activity 
or immediately prior to the activity, it becomes apparent 
that one of the above bases for denial will transpire, 
the University need not sit idly by while trying to prepare 
a notice to the organization denying access to the facilities. 
The University can and should take immediate summary steps 
to curtail violence and disruption, criminal activity, or 
conduct proscribed by applicable University rules and 
regulations. 


Turning briefly to the reasons for denial presented 
by the University in the present case, it is apparent that 
these defendants acted out of a desire to preserve the 
integrity of the University as they know it. The president 
testified that he considered such activities as proposed 
by the Committee to be not within the best interests of the 
University community. It is of course the concern of every 
college official to maintain an academic environment on 
his campus that is conducive to intellectual pursuits. 
However, these officials no longer make decisions that go 
unnoticed by citizens outside the college community or that 
go unchallenged by those within that community. University 
presidents have the unenviable task of trying to maintain a 
precarious balance between the rights of members of the 
academic community and the wishes of the taxpayers and 
alumni who support that community. Nevertheless, it is not 
the perogative of college officials to impose their own 
preconceived notions and ideals on the campus by choosing 
among proposed organizations, providing access to some 
and denying a forum to those with which they do not agree. 
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As noted by the Supreme Court in Tinker: 

"In order for the State in the person of 
school officials to justify prohibition of 

a particular expression of opinion, it must 

be able to show that its action was caused 

by something more than a mere desire to 

avoid the discomfort and unpleasantness 

that always accompany an unpopular viewpoint." 
393 U.S. at 599. 


The court in Healey specifically rejected the notion that 
recognition could be denied by campus officials because an 
organization's philosophies are "counter to the official 
policy of the college." 408 U.S. 169, 187 (1972). 


Since none of the reasons advanced by Defendants 
for denial of facilities to the Committee are constitutionally 
sufficient, plaintiffs are entitled to the relief prayed. 


This memorandum opinion is filed in support of the 
injunction already entered. 


IT IS SO ORDERED, 
This the 7th day of December, 1972. 


Sidney 0. Smith, Jr. 
United States District Judge 


8. president Davison also expressed some concern over the 
fact that the plaintiffs hoped to have conferees from other 
schools in attendance and there is likewise legitimate concern 
over non-student "outsiders". There is evidence in the 

record showing that other regional and national conferences 
have been conducted on the University campus with speakers 

and conferees from thoughout the United States. Should the 
University desire in the future to restrict its facilities 
only for the use of students on its campus or students 

from the state of Georgia or elsewhere, rules and regulations 
to this effect could be adopted so long as they were uni- 
formly applied to all groups. Under such a set of regulations, 
however, the University could not allow any non-students 

on campus for conferences and might thereby defeat the 
interests of the state in having continuing adult education. 
The choice is simply between barring all non-students 

from campus meetings on the one hand and allowing student 
sponsored groups with outside participants on the other 

hand; or restricting some facilities to one purpose or 
another, 
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* * * * * 


The questions of recognition vs registration is in the 
final analysis one of logistics, as was evidenced in Wood 
vs Davison. Registration is usually a much more simple 
process than recognition but the institution must allow 
all groups to register if any one group registers (unless 
a clear and present danger to the institution can be shown). 


Following is the student organizations procedure 
(registration) employed at the University of Georgia. This 
process is fairly typical of large state institutions 
utilizing the registration procedure. 


T.SUGGESTED REGISTRATION PROCEDURES. 


Source3 1972-73 University of Georgia Student 
Handbook, pp. 18-21. 


I. GENERAL STATEMENT 


The University of Georgia has long recognized the value 
of student organizations. The contribution of such groups 
to the individual and to the enrichment of the total com- 
munity is obvious, The complete education of the individual 
involves encounters outside the classroom, and organi- 
zations provide an opportunity for these enriching ex- 
periences,. 


It is incumbent upon the University to take deliberate 
stens to provide an atmosphere for learning and the 
ovvortunity to learn. Fostering the development growth 
and operation of organizations is a part of this responsibility. 


Some organizations have endured for hundreds of years 
while others are on the scene for a very short time. Some 
organizations are concerned with international events 
while others are only concerned with events in their 
residence hall. Regardless of longevity, size or scope 
each organization fulfills a need felt by its members. The 
University recognizes this and shall work diligently to 
facilitate their activity. 


Toward this end the University of Georgia, and in par- 
ticular the Department of Student Activities/University 
Union and the Student Senate, have adopted a service 
orientation. Listing of existing organizations, expansion 
of the information included in this section and other in- 
formation helpful to student organizations may be found 
in The Student Organization Handbook provided by Department 
of Student Activities/University Union and the Student 
Senate, 
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The formation and dissolution of student groups will be 
determined by the membership. While the group does exist, 
however, the services and facilities of the institution will 
be made available under the following Procedures & Guidelines. 
They are written in an atmosphere of mutual trust and 
respect. The whole intent is to guarantee the protection 
of the essential functions of the University, to allow an 
equitable sharing of time and space, and to ensure the 
reasonable health and safety of the community. 


These procedures and guidelines are directly related 
to the University Regulations governing conduct and are 
subject to the jurisdiction of the Student Judiciary. In- 
dividuals and/or organizations disregarding the following 
may be in violation of one or more of the University 
Conduct Regulations. 


II. REGISTRATION PROCEDURE 


Annual Registration 


In order to be included in The Student Organization Hand- 
book all organizations which expect to be active during 
the year are asked to register this intent in the Department 
of Student Activities/University Union in Memorial Hall 
by the end of the second full week in the fall quarter. 
In addition to the preparation of the Organization Hand- 
book this registration material will be used to prepare a 
mailing list and to determine priority in allocation of 
funds, space and services. Because of absolute limitations 
in each of these a completely first-come first-served 
approach cannot be used. 


Information Required 


For registration the following information is required. 
The information will be published in the Organization 
Handbook unless the organization requests otherwise. 


l. The name of the organization, 


2. Name, address, and phone number of the chief 
officer (president, chairman, etc.). 


3. Name, address, phone number of faculty adviser. 

The staff of the Department of Student Activities/Uni- 
versity Union shall serve as advisers in cases where 
groups are unable to find faculty advisers. This office 
maintains a listing of faculty members interested in 
serving as advisers. In financial matters involving student 
activities funds, the Student Activities official in charge 
of Student Activities monies may also serve as an adviser. 
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4, A list of student officers authorized to reserve 
space, encumber funds, or request services. No more than 
three members may be authorized. 


5. Statement of purpose. What does the group plan 
to do and hope to accomplish? i 


6. A schedule of meetings and programs, When and 
where do you meet? Are interested parties welcome to 
attend your meetings? 


7. Requirements of membership. Do you charge dues or 
any other assessments? Is any training, a license or 
certificate required for membership? 


Denial of Registration 

Registration or any of the privileges accompanying 
registration may be denied any group only as a penalty 
assessed by the Student Judiciary. 


III. REGULATIONS REGARDING AUTHORIZED USE OF UNIVERSITY 
FACILITIES 


Department of Student Activities/University Union 
shall be solely responsible for scheduling extracurricular 
student use of university facilities and grounds with the 
following exceptions: Intercollegiate Athletics events; 
Programs sponsored by Academic Departments and 
Housing Community offices. When they so desire, Aca- 
demic Departments and the Housings Community offices shall 
authorize and bear responsibility for student use of 
their facilities in those situations where the activities 
involved are directly related to either the programs of 
the academic department or to the programming of the 
students and/or staff living and working in the Housing 
Community. 


Procedure for Scheduling the Use of University Facility: 


1. Prior to authorizing a request for use of a facility, 
the Department of Student Activities/University Union must 
secure approval for use of that facility from the university 
department or college responsible for the desired facility. 

A minimum of forty-eight hours advanced notice is necessary. 
A student organization shall be given at least twenty-four 
hours advanced notice concerning the availability of the 
requested facility. 


2. For the protection of registered student organizations 
only those persons authorized in the registration pro- 
cedure may schedule facilities. 


3. University facilities shall be allotted on a "first- 
come" basis as long as there are facilities available. 
Program format, date, number expected to attend, and 
facility requested will be considered in assigning space. 

On occasions rearrangement of programs may be neces- 
sary to accommodate additional requests. No space may 
be reassigned without the agreement of the group involved, 


4, Before signing a contract with any individual or 
group for entertaining purposes or before issuing an in- 
vitation to any prospective speaker, the sponsoring stu- 
dent organization shall reserve the university facility to 
be used. 


5. Only registered student organizations may schedule 
facilities on a quarterly basis. 


6. There shall be one to three, but no more than three, 
officers of the organization who shall sign the Reserva- 
tion Certificate. 


7. Student(s) wishing to schedule facilities shall certify 
in writing at the time of the request: 


(a) The purpose or general nature of the event. 

(b) The sponsoring organization. 

(c) The date and time of the event, 

(d) The name of speaker(s) and/or entertainer(s). 

(e) The number of persons expected in attendance. 

(f) The facility requested. 

(g) Any special arranzements or enuinment needed, 

(h) Acknowledgement that their authorized use of the 
university facility is subject to university regulations and 
state and federal laws. 

(i) Aclmowledrement that there will be no discrimina-~ 
tion in the use of the facility regarding race, religion, sex 
or nationality. 

(j) Acknowledgement that the officers signing the 
certificate and the organization represented bear respon- 
sibility for the aceuracy of the information herein 
requested and may be held responsible in the Student 
Judiciary for violations of university regulations and for 
damage to university property, as defined in Conduct 
Regulation II, occurring in the fulfillment of this certificate 
whether involving other students or non-students. 


8. Special care must always be exercised to identify 
the sponsoring student group and to make clear that the 
University of Georgia gives neither its approval nor dis- 
approval to the content of the program. 


9. Advertising for events or programs must follow guide- 
lines for campus displays available in the Department of 
Student Activities/University Union and in the Organi- 
zation Handbook. 
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10. ‘the Department of Student Activities/University 
Union, the officers, and the organization scheduling facili- 
ties and the Office of Public Safety bear responsibility 
for taking precautions to insure the safety of tne facility 
being used and the safety of those in attendance. The 
officers and the organization scheduling facilities must 
give accurate information to the Department of Student 
Activities/University Union, ‘They, in turn, must notify the 
Office of Public Safety. Attention should be given to: 
number expected in attendance; nature of program; whether 
the event is oren to the public; and whether the program 
is open air. Upon notification Public Safety will advise 
and take action upon traffic control, snecial parking 
problems, the legality of the event, noise factors, and 
determine if additional police personnel are needed to 
cover the event, check to be sure the event is only on 
university property, provide emergency medical services 
if necessary, provide for fire, sanitation and special 
safety precautions. 


ll. Use of university facilities or grounds for Fund 
Raising is governed by the following guidelines. Request 
for approval must originate in the Department of Student 
Activities/University Union. Fund raising as it pertains to 
student organizations is defined as the on-campus seeking 
of funds or support by a student group from sources 
other than its members; including the procurement of 
supplies and other forms of support; the selling or dis- 
tribution of items, materials, products, or services; and 
the sponsorship of events where admission is charged. 
Prior anproval is necessary from either the Charitable 
Drives Committee or the Student Fund Raising Control 
Board. Fund raising for purposes not directly related to 
charitable causes must be approved by the Student 
Fund Raising Control Board according to the following: 


(a) Requests should be submitted to the Department 
of Student Activities/University Union four weeks prior 
to the proposed event. ‘The appropriate form is provided 
by Department of Student Activities/University Union. 


(b) The proposed fund raising activity must not inter- 
fere with existing university contracts and must not vio- 
late related state laws and local ordinances. 


(c) Tn considering the request the Board will be con- 
cerned primarily with the stated purpose for which fund 
raising activity is desired. Priority for requests will be 
given fund raising activities which are (a) educational in 
nature and/or directly related to the curriculum, (b) for 
philanthropic purposes, (c) for the benefit of a large seg- 
ment of university population. Fund raising requests will 
not be granted for personal benefits of an individual. 
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(d) Accounting Procedures: 


(1) A contract, if applicable, may not be signed by an 
organization for a fund raising activity until it has been 
reviewed by the Fund Raising Committee, 


(2) The sponsoring organization must show proof of suf- 
ficient on-hand financial assets to cover any deficit which 
might occur in presenting a function for a fund raising 
activity. 


(3) Organizations may not accept funds from individu- 
als other than current membership or from business estab- 
lishments in order to show proof of sufficient on-hand 
financial assets as described above, 


(4) Depending upon the size and complexity of the fund 
raising activity, the organization may be required to handle 
funds (receipts and disbursements related to the fund 
raising activity) through the Student Activities Business 
Office in order to maintain fiscal integrity. 


(5) A complete financial report of each approved fund 
raising activity must be made to the Fund Raising Control 
Board within seven class days following completion of the 
activity. 


(e) A separate request must be submitted for every 
fund raising activity. 


(f) Activities involving fund raising must be restricted 
as follows: 


(1) Door-to-door residence hall contact is prohibited. 
(2) Use of the campus mail is prohibited. 


(3) Offices, classrooms, corridors, food facilities, and 
other buildings or outside areas where fund raising might 
interfere with the orderly operations of the University or 
create a fire or traffic hazard are prohibited for fund 
raising activities. 


(4) An organization may not use coercive acts which 
might intimidate those persons from whom support is 
sought. 


(5) Advertisement for fund raising must follow the 
guidelines for campus displays available from the Office of 
Student Activities. 


12. Student disregard of these regulations may be con- 
sidered Unauthorized Use of University Facilities and/or 
violations of other University Conduct Regulations which 
might apply to the situation in question. 


IV. ALLOCATION & AUTHORIZED USE OF STUDENT ACTIVITY MONIES 


The allocation of all monies collected in the Student 
Activity Fee is the final responsibility of the Office of 
the Dean of Student Affairs. The recommendations on 
allocations of monies to student organizations may be 
initiated by the Student Senate. A seven member com- 
mittee composed of four Senators, the Vice President of 
the Student Government, an appointee of the President 
of the Student Government, and the Treasurer of the 
Student Senate is authorized by the Senate to make 
initial budgetary investigations and recommendations 
of expenditures to the Senate for approval. ‘The Senate 
recommendations are then forwarded to the Office of 
the Dean of Student Affairs for review and approval. The 
review may be conducted by the Dean or his delegated 
committee. 


Requests for Student Activity funds should be directed 
to the Student Senate and can be done one of two ways: 


l.e submit a request in January of each year for a 
yearly allocation effective the following fiscal year (July 1 - 
June 30) 

2. submit a request any time throughout the year for 
special funds for travel or programs 


Requirements for receiving funds under either of these 

two methods and regulations concerning how allocated 

money may be used will be established by the Office of 

the Dean of Student Affairs and amended as necessary. 

All questions concerning allocation should be addressed 

to the Treasurer, Student Senate, Student Government 
Office, Memorial Hall, or the Director of the Department 

of Student Activities/University Union, Memorial Hall. 


Student Activity Fee Allocation Committee Guidelines 


l. That Student Activites monies be allocated only to 
those clubs and organizations whose programs will directly 
benefit or serve a large segment of the student body. 


2. That the Committee require each organization re- 
questing such monies to submit to it in writing an itemized 
budget listing its exvenditures for the previous year and 
a prospective budget for the coming year and that under no 
circumstances will the Committee entertain personal presenta- 
tion by students or faculty of said budget by said groups or 
organizations (except as defined under annual open hearing 
procedures). 


3. That all requests for checks by an organization 
having such monies credited to its account shall be 
signed by at least one designated student member of that 
organization. 
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4, That no Student Activities monies be used to fund 
scholarships. 


5. Student organizations whose active membership 
includes non-university students (this is not to exclude 
duly elected faculty advisors) shall not receive Student 
Activity fund allocations. 


6. That no Student Activity funds be used for capital 
outlays. This is not to exclude routine equipment or 
Maintenance, 


7. All organizations which receive line allocations 
must deposit all receipts through the Student Activities 
Business Office and make all expenditures through the Business 
Office. This specifically excludes line item organizations 
from maintaining private bank accounts. 


8. That all of the funds of an organization directly 
receiving Student Activity fund allocations are to be budgeted 
according to normal University budget procedures. 


9. No transfers may be made from one account to 
another without the express written approval of the 
Treasurer of the Student Senate, 


10. Student Activities money may be used to fund 
student travel to conventions, conferences, performances, 
and competitive events. The number of students sent to 
competitions and performances will depend upon the 
number of students necessary. The maximum number of 
students sent to a conference or convention at which the 
University is to be represented is four, 


ll. Student Activities monies may be used to fund 
worthwhile programs of clubs and organizations. This is 
not to include such things as PANDORA space and social 
events. The Committee will allocate for these programs a 
line item account known as "Small Clubs and Organizations." 
The amount allocated to the account will depend upon the 
availability of funds in the budget. 


12. Violation of the above fuidelines by an organization 
shall be considered misuce of funds. Enforcement power 
shall be vested in the Treasurer as delegated in the 
Student Body Constitution. 


V. SERVICES PROVIDED BY STUDENT ACTIVITIES . 


Only those students authorized by their organizations in 
the Registration Procedure may request services in the 
name of the organization as described below. Non-registered 
groups, if actively seeking to be registered, may use 
these services on a limited basis for an organizational 
purpose. 
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l. Printing. Registered organization shall receive 1000 
sheets of printing per quarter at no charge as long as 
special monies allocated by the Senate for this purpose is 


available. Additional printing requires cost of materials. 


2. University Union equipment may be checked out by 
registered student organizations and their officers as 
designated in Registration Procedure on a first-come 
basis for use in programming and meetings in Memorial Hall. 


3. The Student Activities Business Office will at the 
request of registered organizations handle all accounts 
for the organization, 


4, A listing of faculty wishing to serve as advisers 
to student organizations is maintained by Department of 
Student Activities/University Union. 


5. The Central Office Supply and Central Duplicating 
services are available to registered student organizations 
maintaining all of their funds with the Student Activities 
Business Office. 


6, Office space is available in Memorial for organiza- 
tions which demonstrate a need for such space. Due to 
limitation of offices, priorities must be established by 
the University Union Board of Governors. 


7. Registered organizations are eligible to buy space 
in the PANDORA. 


8. Charter bus service is available for special on- 
campus and off-campus trips within a 25 mile radius subject 
to the availability of equipment and limitations stated 
in the University Policy Number ,07-1, a copy of which is 
available in the Department of Student Activities/University 
Union. In addition to other limitations, such trips must ` 
be sponsored by a department or a fund listed in the 
University Office of Department of Student Activities/Uni- 
versity Union Chart of Accounts and approved by an 
appropriate Dean or Director. In those cases involving 
distances in excess of a 25 miles radius of Athens, the 
approval of the Vice President for Instruction is necessary 
and trips must be made for educational purposes onty. ‘The 
Vice President of Instruction must grant this approval. 


9. A Handbook for Student Organizations shall be 
printed and distributed each fall by the Student Senate 
Organization Committee and Department of Student Acti- 
vities/University Union, ‘The handbook will provide 
publicity and helpful information for student organizations. 


l0. A monthly newsletter distributed among all student 
organizations by the Student Senate Organizations Committee 
and Department of Student Activities/University Union 
will carry organization news as well as campus new and 
hatnfiul information and reminders. 
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`. ll. The staff of the Department of Student Activities/ 
University Union shall be available to registered student 
organizations or to those groups seeking to organize for 
general advisement and particularly for program planning 
and advisement. 


12. Each registered student organization shall be able 
to request a mail box for campus mail located in Memorial 
Hall, 


13. Registered student organizations shall be eligible 
to purchase advertising space in campus buses through 
the Department of Student Activities/University Union. 


VI. STUDENT PUBLICATIONS 


Student Publications will be regulated as all other 
student organizations are, and they will be eligible for the 
same benefits to which other student organizations are 
entitled. All student publications and communication 
media, receiving student activities monies, will operate 
by the policies and guidelines of the Board of Student 
Communications. 


1972-73 University of Georgia Student Handbook, pp» 18-21. 


hee 


on more than one occassion that 


i has commented 
Mr. Sims has s really does not solve 


the registration of student organization | 
the problenm: attendant to recognition. His observation is- 
accurate; perhaps the best approach is to abolish recognition 
or registration procedures, and to adopt a facilities use — ‘ 
policy similiar to the University of Colorado's policy, whic 


is set forth below. 
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J. UNIVERSITY OF COLORADO FACILITIES USE POLICY 


REVISED 
GENERAL POLICY 
USE OF UNIVERSITY FACILITIES 


Approved by Board of Regents 
April 22, 1972 
(And as Amended September 27, 1972) 


I. Users and Priority of Use 


The facilities of the University of Colorado are primarily for use by its 

students, faculty and staff for activities and programs that are directly 

related to the basic educational functions of teaching, research and pre- 
paration of scholarly material. 


A. The highest priority for use of University facilities is assigned 
to colleges, schools, departments, bureaus, agencies and sponsored 
organizations or activities in carrying out the University's basic 
educational functions enumerated above. 


Cultural events officially sponsored by the University through 
the Faculty Special Events Committee or through the University 
Board on Student Sponsored Cultural Events have Class A. 
priority in scheduling. 


The general publie may be invited to aitend activities that are 

sponsored by the University through its colleges, schools, de- 
partments, bureaus and agencies, or by a sponsored University 
organization. 


Colleges, schools, departments, bureaus, agencies and University 
sponsored organizations should limit the sponsorship of non- 
academic activities to programs which fall under the purview of 
their official departmental function. 


B.1. Special Use Facilities (Macky Auditorium, Fieldhouse, Stadium, 
etc.). As a second priority, special use facilities may be 
scheduled and used for educational, cultural, recreational and 
organizational activities provided for members of the University 
community and their families, by members of the faculty, student 
body or staff having accounts with annually budgeted University 
funds or by receiving special allocation from the University 
Board on Student Sponsored Cultural Events or the Faculty 
Special Events Committee for such use. 


B.2. 
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General University Facilities (classrooms and meeting rooms). 
Students, faculty and staff members may schedule academie and 
other than special use facilities for cducational, cultural, recre- 
ational and organizational activities provided for members of 
the University community and their familics.* 


Under both Priorities B.1. and B.2. the general public may be 
invited to attend open programs that are scheduled, sponsored 
and controlled by students, faculty members or staff provided 

such programs are primarily for the benefit of members of the 
University community. 


As a third priority University facilities may be scheduled and used 
by non-profit agencies and educational institutions which conduct 
education or research programs when such agencies have an affi- 
liation with the University, such as WICHE, NCAR and similar or- 
ganizations. 


As a State institution with a basic service function, the University 
may grant use of its facilities (as a fourth priority) to educational 
institutions, to city, state or federal agencies, to political organi- 
zations which have appeared on the ballot in the State of Colorado, 
and to community, sectarian or religious organizations whose acti- 
vities are compatible with the Broad educational mission of the 
University when such use does not conflict with University programs. 
In granting such use considerution shall be given as to whether 
community facilities might more appropriately accomodate the pro- 
posed program. Such institutions, agencies and organizations may 
be required to furnish insurance and/or bond to the satisfaction 
of the Committee on Use of University Facilities. (See Special 
Recommendation 1 on Page 7 infra.) 


*University Services Department - The services of this department, such as 
handling campus mail and printing services, are not available to individuals. 
Detailed policies on use are available in the Business Office for the various 
activities. 7 
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semester in advance Uf the aciivity is sponsored by a group having 

an agency account. Users in categories I.C. and I.D. may schedule 
for the current semester only unless approved by the Committee on 

the Use of University Facilities. Priority "C" und "D" users may not 
use University facilities for fund raising except that they may muke 
charges reasonably calculated to recover their program costs. The 
Non-Academic Scheduling Officer shail nave the authority to require 
prior submission of a budget jor such an event from "C" or "D" users. * 


If, Conditions of Use of University Facilities 


A. The facilities of the University may be scheduled by members of the 
University community (enrolled students in good standing, faculty 
or staff members and sponsored organizations). Formal scheduling 
of activities shall be in the name of one or more members of the Uni- 
versity community who must, as a condition of use: 


*Notwithstanding the priorities assigned various potential users in A. through 
D. above, particular priorities related to special use facilities shall take prece- 
dence over the priorities so established. 


Special use facilities shall include, but not be limited to: 


Daseoaul Yield 

Fieldhouse 

Housing facilities (in their entirety) 
Macky, auditorium recom 

Mary Rippon Theatre 

Norlin Library 

Potts Field 

Stadium - field, stands, press box and team house 
Theatre, auditorium room 

U.M.C. 

Student Recreation Building 


—-Oeanraunwwnr 


— p 


The nature of these facilities requires that their principal users have highest 
priority for their use and timited control of use by others. 


These priorities are: Numbers 1, 7 and 8 to Intercollegiate Athletics; Number 
10 to the U.M.C. Board (subject to general Use of Facilities Policy, Sections II. 
and III.); Number 6 to the Director of Libraries; Number 3 to the Director of 
Housing and Facilities; Numbers 5 and 9 to the Director of the Theatre; Number 
2 to a combined oversite by the Department of Physical Education, Intercollegiate 
Athletics and the Recreation Department; and Number 11 to the Joint Poard on 
Recreation Programming and Services. 
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1. Accept responsibility for sponsoring and supervising the 
program. 


2. Accept responsibility for assuring that the scheduled faci- 
lities are used for the purposes for which they were scheduled. 


3. Accepit responsibility for reimbursing the University for damage ' 
to University property or facilities, including excessive clean- 
up costs, that might occur in connection with the scheduled 
activity. 


4. Ensure that all promotion and advertising of events involving 
the use of University facilities shall identify the individual 
or group sponsor of the event. 


5. Take all reasonable steps to ensure that the use of scheduled 
facilities complies with local, state and national laws and 
University policies and regulations. 


6. Accept accountability for operating costs. 
=x bo 


a. Priority A. Users -- fiscal accountability is vested in the 
sponsoring University organization. 


b. Priority B.1. Users -- Student users, fiscal accounta- 
Dilicy is vested in the University soard on Studeni 
Sponsored Cultural Events; non-student users, fiscal 
accountability is vested in the sponsoring department. 
(When required, the University should set aside deposit 
funds for faculty or staff sponsored events.) 


B. The University may require that adequate security measures be 
taken to provide protection for persons seeking attendance, per- 
sons in attendance at en event and for the University property 
involved. 


Ce All persons entitled to use University facilities, either as indi- 
viduals, or collectively as members of a group or organization, 
shall agree in advance, as a condition to the use of University 
facilities, that they shall abide by and adhere to Regents Laws 
and University rules and regulations relating to the use of 
University facilities and student conduct and discipline. The use 
of University facilities may -be denied absent such agreement.* 


*Approved by the Board of Regenis September 27, 1972. 


Il. 


l2; 
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When one or more members of the University community sehedule 
the use of University facilities for activities of a group or or- 
ganizaiion, such group or organization also may be held accoun- 
table for violations of the above conditions of use. 


Assuming responsibility for the use of University facilities includes 
protecting the rignts of speakers to ba heard, the riehts of the 
University community io hear speakers and the reputation of tne 
University »3 a conter of free speech und scholarly inquiry. 
Potential for disruption may occasionally arise at events held at 
the University. On such occasions, the Committee on the Use of 
University Facilities or its Chairman may request the Executive 
Committee of the Faculty Council to appoint a Chairman to preside 
at the event and he will be empowered to iake necessary steps 

to see that participants are treated with courtesy wnd to ensure 
the reasonable conduct of the event. In addition, the Committee 
on the Use of University Facilities may require that insurance 
and/or a bond or security personnel be furnished which is 
adequate for the protection of those who may attend such events 
and for the protection of the Universtiy facilities involved. 


Those who qualify to schedule tne use of University facilities may 
set their own policies concerning opening or closing their meetings 
to the public and press and such policies shall be stated at the 
time of seneduliag. ff such mentings ava closed to the public, they 
may be open or ciosed to the press at ine diseretion of the pre- 
siding officer. If such meetings are open to the public, they are 
open to the press. Unobtrusive use of still and motion picture 
cameras and recording devices is permitted during any public 
meeting, provided such use is consistent with contractual and 
scheduling agreements. The presiding oiticer shall be the judge 
of whether such use is unobtrusive and may, at his discretion, 
request persons to stop using their cameras or recording devices 
in a fashién which he deems to be unobtrusive. 


General Limitations on Use of University Faciiities 


A. 


University facilities may not be used for commercial, personal 
or private financial gain or for commercial advertising. Soli- 
citors, sales persons, peddlers, and canvassers seeking student 
contact are not permitted to operate on the University campus 
or in any of its buildings or facilities without the personal and 
specifie invitation of an individual student for a private confer- 
ence. Students ray not arrange sales conferences for other 
students. Campus walkways, however, may be used io distri- 
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bute free literature in such a way as to avoid interference with those 
entering or leaving buildings or with building occupants. The permis- 
sion granted does not extend to distribution within any buildings or any 
enclosed ares or special purpose area such as the Stadium, tennis courts, 
or the like.* 


From time to time the University will contract with an individual, grou, 

or firm to provide services on the campus which result in a financial 

gain for the vendor or contractor providing such services. Such arrange- 
ments are excluded from this limitation provided tney are made by a Uni- 
versity department, organization, or activity having a University account. 


University facilities may not be used for fund ruising except through 
programs scheduled and sponsored by students, faculty or staff for edu- 
cational, charitable or on-campus organizational purposes of for cultural 
programs presented for members of the University community. Student 
groups or individual students using University facilities for such fund 
raising programs may contract for these program services and collect 
monies, and must account for these funds through the Student Organiza- 
tions Finance Cifice. Arrangements for proper control of monies raised 
(i.e. tickets, receipts, etc.) must be made with this office well in ad- 
vance of the event. Monies so raised must be deposited in an account with 
the University. The Stadium, Fieldnouse and Macky Auditorium may not 
de used cor fund raising for oX-eamous, ron-Uaiversity purposes. Fund 
raising activities specifically exempted trom ine above regulations ure: 


1. Dues, membership fees or collections from group members in the nor- 
mal operation of an organization. 


2. Monies collected for informational materials directly related to the 
purpose of the group which are sold essentially at cost. 


University favilities may not be used in any manner io involve the Univer- 
sity as endorsing a partisan, political, sectarian or religious position. 


University facilities may not be used in ways which interfere with the Uni- 
versity's own teaching, research, administrative and service activities. 


Iliustrative but not definitive of such kinds of interference are the following: 


1. Violence 


*The UMC Board snall develop special policies for sales and promotional activities 
in the UMC and the fountain area. Also, refer to the Policy on Distribution and 
Sale of Newspapers, Magazines, Literature and Advertising on the Boulder Campus 
dated and approved by tha Committee on Use of University Paciliies in October, 


1971. 


Ls 
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2. Damage to property 


3. Persistent noise at a level clearly or repeatedly disruptive of 
classes, research, administrative business, study, etc. 


4. Extension of protests into academic, administrative or student 
offices, classrooms, laboratories, study centers that are not 
considered part of or adjuncts to publie corridors, except by 
permission or invitation. 


This section is not to be interpreied as a denial of the right to peace- 
ful meetings, protests or petitions for redress, nor is it a denial of 
the right to have such meetings, protests or petitions take place in 
the vicinity of those to whom they are directed. 


es] 


After a full hearing before the Committee on the Use of University 
Facilities (see below) use of facilities may be denied to individuals 

or organizations whose activities on this campus or elsewhere have 
established a pattern of causing interference with University acti- 
vities, property damage or personal injuries. This section is not to 

be interpreted as a censorship device to prevent the unpopular speaker 
from presenting his views on this campus, but is solely designed to 
permit the University to protect itself in an extreme case involving a 
clear and present danger to the institution. 


ORGANIZATION AND FUNCTIONS OF THE 
COMMIT ON USE OF UNIVEROITY SACILITIES 


A standing Committee on the Use of University Facilities is established by 
and is responsible to the President of the University. The Committee on 
the Use of University Facilities shall have the following membership: A 
chairman appointed see the President of the University, a member of the 
Executive of ASUC, chairman of the UMC Board or a student member of the 
Board as deena by its chairman, two faculty members as determined 
by the Fuculty Council, a student member at large as selected by the ASUC 
Senate and the Dean of Student Relations. The Business Manager shall 
serve as secretary ex officio without vate and the Coinmittee on the Use of 
University Facilities shall keep the University Council informed of its de- 


cisions and policies. 


The Committee on the Use of University Facilities shall: 


(1) Review und recommend policies regarding the non-academic use of 
University facilities. 


(2) Review and recommend all proposed exceptions to policies regarding 
the use of University facilities. 
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(1) Review and recoinmend policies regarding the non-academic use 
of University facilities. 


(2) Review and recommend all proposed exceptions to policies re- 
garding the use of University facilities. 


(3) Review group requests not fitting in previously established 
categories. 


(4) Hear appeals from decisions regarding the non-academic use of 
University facilities. Appeals may be presented to the Committee 
on Use of University Facilities cither by a prospective user or 
by the Non-Academic Scheduling Officer (see 2 below) with respect 
to arrangements for the use of special facilities. 


(5) Review the implementation of policies and personnel practices of 
the Non-Academic Scheduling Office (see 3 below). 


(6) Give advice and consent regarding the appointment of the Non- 
Academic Scheduling Officer and make recommendations re- 
garding his continuing performance. 


It is recommended that the responsibilities of the present Supers isor 
of Campus Functions and the responsibilities for non-academic scheduling 
shall be combined and be assigned to a new officer to be known as the 


Assistant Director of the University Memorial Center for Campus Functions 


ryv 


and Non-AcaGemie Sehedullag Gvon-Academic Denedulins Otñiecer). This 
Assistant Director shall be appointed by the Director of the University 

Memorial Center with the advice and consent of the Committee on the Use 
of University Facilities. 


It is recommended that all non-academic scheduling related to priorities 
B., C. and D. of Article I. shall be coordinated through the Non- 
Academic Seheduling Office except for certain activities and programs 
related to special University facilities such as athletic events, recitals, 
concerts, theatre productions, ete. The Academic Scheduling Officer 
shall have responsibility for the scheduling of all classoooms, labora- 
tories and other special facilities, including campus grounds, required 
for conducting the various teaching and instructional programs of the 
University. 


Once facilities have been scheduled to meet the requirements of the 
academic program, certain classroom and special use facilities shall 
be assigned for scheduling by the Non-Academic Scheduling Office for 
use after 5 p.m. This includes classroom space for evening meetings, 
large lecture rooms such as Chemistry 140, Macky Auditorium, ete. 
Academic requests for use of this space by the Academic Scheduling 
Office shall be made to the Non-Academic Scheduling Officer. AN 
non-academic use of University «rounds shall be coordinated and 
scheduled tnrouga tne Non-Academic Scheduling Office. 


2-110 


K. GUIDELINES; BIBLICGHAPHY. 


Certainly there are colleges and universities which will 
continue to use the recognition process. Set forth below are 
guidelines which should be helpful to those employing this 
procedure: 


l. 


Not all organizations have the unqualified right 
to be recognized (1) and there is wide discretion 
in operating schools and determining which actions 
are conpatible with stated educational objectives 
(17310) as opposed to social or other extra- 
curricular objectives. 


a) 


Once student groups are allowed to organize 

and granted recognition, with tne attendant 
advantages of constitutional safeguards, 
institutions must operate in favor of all 

groups who apply.(273;17) 

All social organizations with national ties 

may be banned (64) and recognition denied 

to those organizations which may be disruptive(33). 
Recognition, however, may not be denied just 
because disruption is anticipated.(27) At the 

same time, recognition may be denied to groups 
which discriminate on the basis of race, re- 
ligion, nationality (52) and which select their 
own members.(52) Recognition and use of 

facilities may also be denied to organizations 
which have no affiliation with the university (10). 
Recornition may not be denied, though, on the basis 
of race, religion, nationality (52) and which 
select their own members.(52) Recognition and 

use of facilities may also be denied to organiza- 
tions which have no affiliation with the 

university (10). Recognition may not be denied, 
though, on the basis of "ex parte" findings 

of the recognizing authority (27) and on the 

basis that a group refuses to submit a list 

of members.(40; 41; 51) 


Once an organization is recognized, however, it 
brings to that group certain privileges. These in- 
clude the use of all forms of campus publicity, 
sponsorship of activities and use of facilities (1) 
plus the ability to solicit members and sell 


materials on campus. (43) 
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In establishing rules, rezulations and procedures which 


will be used in recognizing student organizations, certain 
procedural safeguards need to be taken. ‘These are: 


(1) 
(2) 


Insure that regulations and procedures concerning student 
organizations are not overly vague; and 

Insure that there are adequate standards for recognition 
and that there are adequate judicial procedures for 
their fair application, 


For these reasons, the following procedures are recommended 


for implementation when recognizing student organizations: 


l. 


2. 


3. 


The university should require that the group hold a vote 
of membership to request official recognition on campus.(27) 


The organization should be required to send in an 
application, in writing, stating purposes, name, date 
of application, officers, local or national affiliation, 
financial support, etc. (38;74) 


The student affairs committee of the university should be 
required to vote on the proposed recognition and make 
recommendations to the President. 


The President should adopt or reject the recommendation, 
sending a written statement to the organization.(17) 


The organization may request an administrative hearing 
with the complete trappings of procedural due process if 
it is rejected, especially where ambiguity exists 

in the application and this ambiguity results in non- 
recognition, (27;38) A hearing may also be requested 
when an organization feels itself to be denied consti- 
tutionally guaranteed privileges. 


If the student organization does request a hearing, 


the following procedural steps involving "due process" are 
recommended: (273;173;38;1;45) 


l. 


2a 


Written notice should be provided the organization, 
allowing a reasonable amount of time to prepare a 

defense, 

Prior to the hearing, the organization should be given 

a list of witnesses and a copy of statements, along 

with other evidence and affidavits. 

The university should give the organization the opportunity 
to choose between a public or private hearing. 

The hearing should be conducted by an appropriate 
tribunal. 

The organization should be permitted to have counsel 
present at the hearing and seek his advice during the 
course of the proceedings. 

The organization should be permitted to confront accusors 
and hear all witnesses. 

The organization should be allowed to present evidence 

in its behalf or remain silent and avoid self-incrimination. 
A full and complete record of the hearing should be made. 
The organization should be granted the right of appeal 
within a specified time period as suits the administrative 
structure, 
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CHAPTER III 


IDENTIFICATION OF MEMBERS OF ORGANIZATIONS 


A. INTRODUCTION 
B. JOINT STATEMENT 
C. CASES 


D. SUMMARY 


A. INTRODUCTION 


It is hardly a novel perception that compelled disclosure 
of affiliation with groups engaged in advocacy may constitute 
a effective restraint on freedom of association, There is a 
relationship between the freedom to associate and privacy in 
one's associations. A requirement that adherents of partic- 
ular religious faiths or political parties wear identifying 
arm bands, for example, is obviously a restraint by govern= 
ment., Compelled disclosure of membership in an organization 
engaged in advocacy of particular beliefs is of the same order, 
Inviolability of privacy in group association may in many cire 
cumstances be indispensable to preservation of freedom of 


association, particularly where a group expresses dissident 
beliefs, 


B. JOINT STATEMENT 


The language of the Joint Statement sharpens the issue 
even more: 


Ce Protection Against Improper Disclosure, Information 
about student views, beliefs, and political associations which 
professors acquire in the course of their work as instructors, 
acquire in the course of their work as instructors, advisers, 
and counselors should be considered confidential. Protection 
against improper disclusre is a serious professional obliga- 
tion, Judgments of ability and character may be provided under 
appropriate circumstances, normally with the knowledge or 
consent of the student, 
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III. Student Records 


Institutions should have a carefully considered policy as 
to the information which should be part of a student's permanent 
educational record and as to the conditions of its disclosure. 
To minimize the risk of improper disclasure, academic and dis- 
ciplinary records should be separate, and the conditions of 
access to each should be set forth in an explicit policy state- 
ment. Transcripts of academic records should contain only 
information about academic status. Information from disciplinary 
or counseling files should not be available to unauthorized 
persons on campus, or to any person off campus without the 
express consent of the student involved except under legal cone 
pulsion or in cases where the safety of persons or property is 
involved, No records should be kept which relfect the political 
activities or beliefs of students. Provision should also be 


made for periodic routine destruction of noncurrent disciplinary 
records. Administrative staff and faculty members should 

respect confidential information about students which they acquire 
in the course of their work. 


Ce CASES 


There are at least five important cases related to the 
issue of identification of members of organizations. The salient 
points in these cases are enumerated below: 


NAACP v. State of Alabama, 377 U.S. 288, 84 S. ct. 1302, 
12 L.Ed. ed 325 (1964). The National Association for the 
Advancement of Colored People in Alabama had successfully re- 
sisted disclosing its membership lists but had under court order 
released the names of its officers and employers. However, U. S. 
Supreme Court reversed a state court order to reveal names of 
randeand=file members of the organization in Alabama. The 
reversal was based upon the restraint of their right to freedom 
of association, The court stated that previously when rank-eand= 
file members of the organization had been identified they were 
subjected ",.. to economic reprisal, loss of employment, threat 
of physical caereion, and other manifestations of public hostility". 


Goldman v. Olson, (U.S.D.C., Wis.), 286 F. Supp.35 (1968). 
The Wiseonsin Senato established an investigative fact-finding 
committee charged with the responsibility of probing the in- 
volvement, if any, of the W.E. B. DuBois Club and the Students 
for a Democratic Society (on the Madison campus) in the October, 
1967, disturbance in the Commerce Building. The committee sub= 
poenaed the officers of the clubs and two of them (David L. 
Goldman and Robert S. Cohen) requested the Federal Court toissue 
an injunction which would prohibit them from testifying. ‘The 
three judge panel denied any declaratory judgment or injunctive 
relief and dismissed the case. 
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Hentoff vs. Ichord 318 F. Supp. 1175 (1970). A "Blacklist" of 65 persons 
emerged from a house committee report entitled "A Limited Survey of Honoraria 
Given Guest Speakers for Fngagements at Colleges and Universities". Some of 
the 65 sued for an injunction against publication of the report based on the 
First Amendment. District Court Judge Gerhard A. Aesell of the District of 
Columbia issued a permanent injunction restraining the Public Printer and the 
Superintendent of Documents from publishing it. 


Cole vs. the University Senate of the City University of New York. 439 F. 
2d 534 (1970). During February, 1969, the U. Sv Senate authorized the Permanent 
Subcommittee on Investigations of the Senate Cormittee on Government Operations 
to investigate the causes of riots and disorder in the U. S. and the means for 
their prevention. The Committee requested the names of persons and organization 
who had participated in campus disorders and other pertinent information. 

Most colleges and universities cooperated but in June, 1969, some colleges 
asked the U. S. District Court for D. C. to declare the subpoenas invalid and 
to prevent the subcommittee from using, the information they had gathered. The 
action was dismissed and upheld by the court of Appeals on the basis that there 
was “insufficient showing of probable governmental harassment." 


Fisen vs. Regents of University of California, (Cal. App.), 75 Cal. Rptr. 
41 (1969). A law student at the University of California at Berkeley was an 
officer in a registered student organization that was engaged in advocating 
dissident ideas. As a duly registered student group it was necessary to pro- 
vide the University with a statement of purposes and the names of the officers. 
A public citizen sued the University for a copy of the names of the officers 
and the purposes of all student organization and the University surrendered 
such without going to court. The law student sought an injunction in county 
Superior court to prevent release of this information (which was denied) and 
the denial was subsequently upheld by the California Court of Appeals which 
stated that the interest of the public outweighed minimal infringement of 
First Amendment rights. 


D. SUMMARY 


The Joint Statement speaks to the non-disclosure of records on student 
groups political activity, and this position is supported by a major U. S. 
Supreme Court decision, N.A.A.C.P. vs. Button. More recent cases dealing with 
college activist srouns have met with a different response by the courts. In 
Eisen, Goldman, and Cole the courts either do not- wish to rule on the question 
of the release of membership lists, or have retreated from the N.A.A.C.P. 
rule. Thus, no firm conclusion can be drawn regarding the legality of the 
institution 

(1) requiring the disclosure of the names of organizational officers or 

members, or 

(2) releasing such information without being, required to do so by court 

order. 


The authors recommend a careful reading of the appropriate language of 
N.A.A.C.P. vs. Alabama, and of the Joint Statement, and the development of 


institutional criteria “ased thereon. 
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CHAPTER IV 


STUDENT COOPERATIVES 


STUDENT CCOPEHATIVES 


ORGANIZING THE COOP RESIDENCE 


COOPERATIVE STUDENT HOUSING 
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STUDENT COOPERATIVES: A Way of Life 


You can't analyze this development if you look at 
it out of context. You can't analyze student co-ops unless 
you consider the campus and society and cooperative environ- 
ments of which they are a part. My emphasis will be on 
the last of these three, 


Before we go further, perhaps we'd better have a brief 
definition: what is a "cooperative", anyway? Briefly, a 
cooperative is a business that's owned and controlled by 
the people who use its goods and services. Generally, 
co-ops permit only one vote per member (no matter how much 
is invested), and make sure the net earnings belong to the 
user-owners, There are cooperatives in virtually every 
social and economic field: in United States and Canada, 
cooperatives are strongest and best known among farmers. 
But America's 23,000 credit unions, one kind of consumer 
cooperative, have some 21,000,000 members; they're the 
largest in number. Consumer goods and housing co-ops have 
some 500,000 and 250,000 family members in each category. 
There are about 300 student housing co-ops, with about 
10,000 student member-ovwmers, 


There have been two significant waves of interest in 
student cooperatives in American and Canada. The first started 
in the mid-thirties and was ended by World War II and McCarthyism. 
The second started in the mid-sixties - and still goes on. 
It's almost as if the twenty-five years from 1941 on never 
existed. For the new wave of the mid-sixties is, in many 
ways, the heir of the mid-thirties. There are many differences, 
but in a way the similarities are perhaps more significant. 


The most significant similarity is that both coincided 
with a wave of new interest in consumer problems and consumer 
cooperatives generally. ‘The consumer cooperatives of the 
mid-thirties developed out of four principal thrusts: 
first, and most significant, of course, was the depression- 
born need to save money - to stretch what income you had; 
related to this, the availability of volunteer man hours 
(thanks to unemployment and partial employment) for a wide 
range of cooperative, self-help activities. But there were 
deeper social and ethical motivations, too. 


Probably the strongest of these was the increased concern 
about fraud and deception in the market place. ‘This was 
the era that saw publication of "Your Money's Worth" and 
"100 Million Guinea Pigs". This was the time Consumer 
Research, and later the more influential Consumers Union, 
were organized. Related to all this, too, was the enactment 
of a new federal law for incorporation of credit unions, a new 
act for incorporation of consumer cooperatives, and new 
legislation to assist organization of rural electric cooperatives, 
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Plus the short-lived and under-financed establishment of 
several consumer agencies related to various New Deal 
establishments. Buy beyond all this, what surer way is there 
to protect yourself and your neighbors from consumer fraud 
than to own the business that serves you, so you can take 
part in setting its merchandising policies? 


Liberals, and especially liberals who were concerned 
about the relationship of religious ethics to social problems, 
looked across the ocean to the violent methods of social. 
change launched in the name of Karl Marx. ‘The social problems 
that needed correction were all too obvious during those 
depression years, but was there some way, some positive, 
creative, non-violent way to bring about social change - 
to introduce a greater measure of control by people over 
productive and distributive processes? Was there some way 
to reduce the accumulation of excess profits and wealth 
in the hands of a few - and at the same time to increase the 
purchasing power in the hands of the many? Could you gradually 
re-orient the processes of the market place from emphasis 
on maximum profits to emphasis on maximum quality and service 
and human values? Yes, they thought, you could. And the 
way to do it was outlined in the basic principles introduced 
90 years earlier in Rochdale, England. And effectively applied 
in Scandinavian countries. Here was a "middle way" between 
the extremes of Marxism and monopoly capitalism. 


So there were these three basic drives: to save money 
(partly through volunteer self-help), to reduce fraud and 
deception in the market place, to develop a non-violent 
“middle way” with greater emphasis on human values and less 
emphasis on profits. 


So people organized many thousands of small buying clubs - 
most of them short-lived. A few thousand survived, grew - 
and expanded into small neighborhood stores in the late 
thirties - at a time when competitive food chains were moving 
from neighborhood stores into supermarkets. ‘There were also 
a few efforts to develop new housing cooperatives; one of the 
pioneers, Amalgamated Dwellings in New York City, dates back 
to 1930. Those co-ops that had able volunteer leadership 
and competent management and adequate financial resources 
moved on from there; the rest didn't make it. But, in total, 
the few survivors had considerably more strength in membership 
and capital and patronage than the sum total of the thousands 
of buying clubs that preceded them. 


What was happening on campus then? Quite a few students 
developed similar concerns about the obvious social problems 
in the world around them, They protested the built-in racial 
discrimination of fraternities and sororities, and admissions 
policies based on ethnic quota systems. They protested 
against (and some refused to take) required military drill. 
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that survived into the fifties. Note, too, that all of these 
are basically living and eating co-ops. Only in these kinds 

of student co-ops do you get the rapid assimilation and orienta- 
tion of new members that's needed to balance the high rate 

of student member turnover., Only in these kinds are you apt 

to have survival of the co-op as a co-op. 


The war years, and their kcCarthyism epilogue, did not 
encourage creative and progressive answers to social problems. 
War-induced full employment removed one of the drives toward 
cooperative development, and the draft at the same time 
forcibly removed many students from the campuses. No one can 
tell, with cooperatives or with any other movement for 
social change, to what extent the fears and character assassina- 
tion and guilt by association of the hecCarthy period damaged 
and destroyed constructive programs. At any rate, there was 
little new development of cooperatives during these years - 
thoush most that had made it into the war years continued 
to operate, sometimes even to grow, during these periods. 


By the middle and late fifties, today's geographic pattern 
was fairly well established among consumer goods coopera- 
tives. There were fairly effective regional developments 
in the San Francisco Bay area, in Ikinnesota-Wisconsin, in 
Naryland-Virginia, in greater New York, in New England, and 
in Puerto Rico. Elsewhere, there were some successful 
co-ops, but they were isolated and unable to develop effective 
regional organizations. And, once again, although the growth 
had by no means been phenomenal, the relative strength of 
these co-ops in the total economy was probably somewhat 
greater than it ever had been before. 


But in the sixties, there's a whole new scene. For in 
the sixties, a mutually reinforcing series of frustrations and 
disillusionments begin to develop. And the intensive feed- 
back between them is unlike anything we've ever experienced 
before - thanks to more instantaneous communication by the 
media, and particularly by television. We begin to see - in 
particular, our youth begin to see, the incredible gaps 
between our ethical concepts and our practical day-to-day 
activities. The savage, cruel and stupid war in Southeast 
Asia goes on with no sign of ending. There is little real 
attention to domestic social problems. There is new and 
urgent concern for ecological problems, as pollution and 
waste increasingly threaten our survival. The riots in 
some ghettoes and on some campuses prove futile. And you, 
as an individual, begin to feel you're a meaningless "bit" 
on a piece of magnetic tape. So what can you do? 


Well, for one thing, you can drop out. You can turn to 
drugs or escape to rural or urban communes. You can, one 
way or another, just withdraw from the scene. Or you can 
look around for ways to organize for social and economic 
change. You work through a variety of political and religious 
and cocial organizations to gain improved legislation, 
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more attention to domestic social problems, and improved 
relationships between people. You learn that there's no 
Single or easy solution. And, in increasing numbers, you 
work for improved consumer protection legislation and 
better consumer information and protection programs. You 
organize as consumers. You find consumer cooperatives are 
an important part of these efforts. 


Clearly, the strong wave of new interest in consumer 
cooperatives that began in the mid-sixties was generated 
primarily by the new "consumerism", the concern about 
harmful residues and additives, about fraud and deception. 
Added to this, the need to save money in the face of in- 
flation (and, in the inner city, unemployment as well as in- 
flation). For some, the desire to build an "alternative 
society" gives added motivation: a society in which people 
mean more than dollars, a society in which interpersonal 
relationships are valued more than institutions and bureaucracies. 
And, for many, there's a new search for more reliable sources 
of natural and organically grown foods. All of these factors 
affect student co-ops, too. 


So, once again, thousands of new small buying clubs 
develop; most have been and will be short-lived; several 
hundred move on into poorly financed small stores - but there's 
a significant difference: today the economic units with 
which they compete are larger, and survival of any small 
business is therefore more difficult. (That's why we always 
advise new groups to merge with existing cooperatives when 
they can.) So the viable economic growth comes, not from new 
emerging cooperatives - but from established ones that add 
new services and new centers. And in this country, as in 
most others, we see developing recognition of the need for 
multi-unit consumer cooperatives that can pool their managerial 
and financial resources. Coupled with this, a more slowly 
growing recognition of the need for more effective methods 
for member control and participation. 


For this is a major difference between the waves of the 
mid-thirties and of the mid-sixties, both on campus and off: 
those earlier waves had almost nothing to build from. The 
few so-called co-op bookstores retained little or no student 
ownershiv or control. The few early consumer co-cp stores 
established in the twenties by immigrant groups (many of 
them Finnish) were valuable sources of inspiration, and in 
New England, California and Minnesota-Wisconsin they did pro- 
vide some small. basis for the hundreds of new sroups to relate 
to. But existing co-op resources, in the mid-thirties, 
were very meagre indeed. 


In the mid-sixties, both student and non-student consumer 
cooperatives had, in half a dozen widely separated areas, 
organized resources to build from. Only, of course, where 
some sort of regional organization had developed. On campus, 
established student co-ops in Ann Arbor, Berkeley and Los 
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Angeles could serve as points of departure and as sources 
for technical assistance. Off campus, you had regional 
organizations like Asgociated Cooperatives, Midland Coopera- 
tives, Mid-Eastern Cooperatives, New England Cooperatives, 
Potomac Cooperators and the Cooperative League of Puerto 
Rico. Farmer-owned co-ops in some states helped student 
co-ops: Kansas, Chio, liinnesota and Wisconsin are examples. 
There's also new development of housing cooperatives 

in many states. Hone of these had field organizers or sub- 
stantial financial resources, but they did provide more 
pooled experience than was available to new groups of the 
mid-thirties. In short, this was the first time in American 
co-op history that there was any substantial carryover from 
one wave of cooperative development to the next. University 
Students Cooperative Association, at Berkeley, was a charter 
member of the new California regional cooperative in 1935 - 
and has retained that membership ever since. North American 
Student Cooperative Organization, launched in 1968, owes 
much of its early success to the support of the Inter Coopera- 
tive Council on the Ann Arbor campus. As well as to its own 
vigorous new leadership. 


There are other significant differences, too. On campus, 
there's greater concern for student control over their 
immediate living environment =- they seek freedom from many 
of the bureaucratic regulations imposed by university administra- 
tions. Both on and off campus, there's more interest in 
ecological problems and in natural or organic foods. In 
urban and rural low-income areas, cooperatives are seen as a 
way to develov more control over one's own local community - 
as well as a method of saving money and improving the quality 
of goods and services. Student and emerging off-campus coopera- 
tives place more emphasis on social and inter-personal values 
than in earlier years; sometimes, the need for a sound economic 
base on which to build is virtually ignored. Also, to a far 
greater degree than during the earlier period, students be- 
come involved in the development of these new emerging food 
and housing cooperatives off campus; in part, this results 
from the far greater involvement of today's students in social 
and community problems of the world around them. There is 
less concern for maintaining co-op neutrality and non-partisan- 
Ship: today's emerging co-op leaders don't know what several 
promising co-op waves from the 1340's on were destroyed, 
in part, by divisiveness and political infighting. (If 
they did know, they would probably say "But today is different, 
and we're different!") But in every case, the difference is 
one of degree - of substantial degree - for none of these 
were entirely absent during the earlier period. 


Now what has this all meant - to students, and to the 
cooperative movement of which their cooperatives are a part? 
What can we expect it to mean for the future? 


Some students have been able to stay in school only 
because of the lower cost of room and board made available 
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through student co-ops, with their work-sharing and purchasing 
economies. There's been valuable training in business 
Operation - and increasing recognition of the need to blend and 
adapt accounting and management skills to serve social and 
human value goals. (Accounting is completely amoral: you 

can use it to build a Mafia or a Utopia!) ore important, the 
work-sharing programs and the policy-making meetings and 
committees provide grass-roots experience in community 
participation and democracy. Not all of this rubs off on all 
student co-op members, of course - but enough so that we 

could stop right there and consider student cooperatives 

worth far more support than they've received to date. 


But that's not all: you will find, in strategic positions 
throughout our American and Canadian cooperatives, "graduates" 
of student cooperatives who derived from that early experience 
their continuing dedication to cooperative development: the 
general manager of a leading cooperative regional, the regional 
manager of a cooperatively controlled insurance company, an 
officer of CARE, an administrator of a federal cooperative 
housing program, a leader in cooperative housing, a well- 
knowm multi-unit co-op manager, an executive of The Cooperative 
League - just to note a few. Plus unknown numbers of former 
student co-op leaders who serve on local and regional coopera- 
tive boards and committees. There's no doubt that much of 
today's cooperative success is directly traceable to the 
influence of these men and women, 


That's still not all: for today’s cooperatives, even more 
than those of earlier years, are being pulled and pushed into 
innovative programs - by today's student cooperative leadership. 
We are all frustrated by the slowness with which we move. But 
movement is there, and it will continue: the greater concern 
about ecological problems and youth participation and educational 
programs; the introduction of natural foods departments and 
centers; the development of symbolic groups related to the 
basic cooperative economic business - through which members 
can have more participation and involvement; the improved 
communication between student cooperatives and emerging off- 
campus cooperatives and established cooperatives. Wot enough 
of any of these, to be sure - but they are there - and they 
will continue to grow - I fervently hope. Perhaps our new 
youth leadership will even get our established co-ops to move 
more vigorously into new consumer services and new geographic 
areas; many of them need this new infusion. There are few 
other areas of student life in which there is as great a 
potential for direct transfer from a student activity to a 


post-graduation activity. 


But as we communicate with teachers and administrators 
of our colleges and universities, we should not stop with 
just this history and reporting: we should ask for something, 
-- too. So here is the price of admission. 
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Four things are needed - with them, student cooperatives 
and their leadership can be of even greater value to vigorous 
cooperative development in America and Canada. And there is 
no doubt that vigorous consumer cooperative development, 
particularly in our cities and towns and suburbs, can immensely 
strengthen the democratic fabric of our two countries. In 
an economy and a society increasingly dominated by the 
bureaucracies of huge conglomerates (often working in close 
partnership with governmental agencies), there is great need 
for economic institutions through which local groups of American 
and Canadian citizens can develonv a measure of influence and 
control. ‘there is no economic institution so well designed 
as the cooperative for making this participation an “available 
ortion" for individual consumers. 


Here are those four things: 

(1) Sympathetic narticipation, when asked, in student 
cooperative programs -~ always in a minority or 
advisory role; 

(2) A more resvonsive attitude toward student co-ops, 
within university administrations; new loan and 
lease nrograms for financing them; 

(3) University-sponsored, student-controlled programs 
for leadership training and development - perhaps 
even credit courses; 

(4) A place in the curricula, on every campus, for 
courses that emphasize sympathetic and objective 
study of user-owned cooperatives of all kinds. 


As we face the future, there is - perhaps - no strong 
reason for confidence. In the background, shrugged for our 
daily peace of mind into unawareness, there looms potential 
extinction by atom bomb or pollution; no previous generation 
has ever had to live under that constant threat, though for a 
time some of uz thought we did. In tne foreground, we are 
surrounded by a new automated society in which individual 
personality ray be of decreasing; importance, At times, I 
am tempted to retreat to come rural commune myself! 


But then J look around again. I become acquainted (not 
always comfortably) with those, younger than 1, who start to 
some degree where we leave off. This new generation is far 
more well-informed, starts with far greater resources - than 
w2 ever had in the thirties., ‘They alse face far greater 
challenges. y task - your task is to make available to them 
what we have learned. Our task is to help them develop a 
structure that encourages and permits human participation in 
control over our economic and social institutions. No 
institution, no structure, has yet been invented that offers 
sreater potential for this than the cooperative - specifically, 
the consumer cooperative. 


There is no assurance of success. There is also no reason 
for surrender. I invite your cooperation in increasing our 
potential for success and survival. Specifically, I invite your 
support for those four simple immediate steps. 


February, 1972 Art Danforth 
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ORGANIZING THE CO-OP RESIDENCE 


by Glenn Greer 


The first step in organizing a new co-op residence is 
finding a group of students who decide they are going to get 
together and operate something for their mutual benefit. 

They are going to provide better service and lower cost hous- 
ing (hopefully both, but maybe just one). Now, how does 
this group get started? 


A co-op residence usually starts off as an informal group 
of friends, people who perhaps are involved in some other 
organization together. Then they will gather a lot of informa- 
tion about what they want to, and can, do and will go ahead 
and incorporate (this really being the key to continuity in 
a co-op residence). There are lots of unofficial co-ops: 
five, maybe fifteen, people get a small house or apartment 
together, that's a co-op. But, it can't perpetuate itself, 
or own the residence cooperatively, without incorporating. 


The general idea is to incorporate as a cooperative company: 
either with share (membership) capital, or as a member loan 
cooperative. As far as the student co-op residence goes, it 
doesn't really make too much difference. The share capital 
cooperative allows you to accumulate a fair amount of capital 
in the beginning. A member loan cooperative keeps the capital 
flowing in from year to year. 


The mode of operation of a cooperative residence is keyed 
around one of the Rochdale Principles of Cooperation: that 
is, one member - one vote. It is completely democratic, No 
matter whether you are a first year member who has been in 
the cooperative three weeks, or an alumnus who's been around 
for thirty years, you've still got one vote. The thirty 
year cooperator may have a little more weight when he stands 
up to talk in general meetings, but he still has only an 
equal vote. 


Students, I think, find themselves in quite a different 
position from the normal cooperative member of traditional 
cooperative enterprise, First of all, they are inexperienced 
in organizations. They may have had some experience in more 
paternalistic organizations previously, but generally we find 
that students are on their own for the first time when they 
get into a cooperative residence. There is nobody to look 
up to except themselves. For the most part, this gives them 
a lot more enthusiasm for what they are doing because it is 
the first time they have had so much freedom. They also look 
upon the cooperative alittle differently than the person who 
belongs to a traditional business cooperative. It's not only 
a method of doing business, it's a way of life for a person who 
lives in a co-op. Morning to night he is living, working, 
and studying in the co-op. It's not a 9-5 relationship at all. 
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The membership of a residence cooperative is quite 
different from that of a cooperative business enterprise 
in that there is high turnover., We find that perhaps 50% 
of the members don't return each year. Graduation, find- 
ing a better deal somewhere else, or inability to fit into 
the cooperative are some of the most common explanations. 
Many co-ops, however, are happy at having a 50% turnover. 
It puts a lot of new blood into the movement, and can also 
get you out of a rut. Generally, the interested and 
enthusiastic people are the ones who come back. 


This type of inexperience and flowing membership makes 
rigorous demands on the co-op's organization. You can't 
operate like a business cooperative. You just don't have 
this in a student cooperative residence. Most people are not 
even there for four years, and of those years, perhaps really 
involved for only two. So, what can be done? How does one 
organize the co-op residence? Well, first of all the idea is 
to involve as many people as you can. If a member finds out 
he's got a vote at the general meeting, he is usually interested 
enough to find out about it. Perhaps he'll sit down with an 
old member and discuss it, or attend the education meetings 
before the general meeting in the fall. This way, the member 
finds out what the whole co-op is about, and how participatory 
democracy makes it work. 


I mentioned a general meeting. There are many meetings 
at a student co-op residence throughout the year. The most 
important one thoush, is the general meeting. Co-ops may have 
them - one, two, maybe three times a year, depending upon the 
set-up. A Board of Directors is usually elected once a year. 
You find that any Board of Directors with a term of office 
longer than a year becomes half depleted after two school 
terms. They are all students generally, unless you've made 
some provision for alumni or faculty members. In most cases, 
the Board members have to be 21, as they are legal directors 
of an incorporated company. 


Once this Board of Directors is elected, it becomes the 
committee which runs the cooperative. Experience has proved 
that the committee method of organization is most successful 
in student residence co-ops. And,most co-ops find the 
committee method satisfactory. We find it especially good 
because it takes care of the changing membership problem. 

You still have democratic control - all people are elected and 
participation on committees can be broad-based. The popularity 
contest-type of elections are uncommon in student co-ops 

because each member generally knows the candidates well. 

This has meant that people who are not normally good campaigners, 
but very good workers, tend to be the ones elected, 


Why is this committee organization the best way of 
doing things? I think its best aspect is the continuity it 
provides. To have a Board of Directors intimately involved 
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in the running of the co-op, they have meetings at least 
bi-weekly, if not weekly. Therefore, the co-op is assured of 
having five or six people on this Board of Directors that 

are actively involved and can make decisions. If one or two 
committee members don't show up because of other things they. 
are involved in, there is still enough of a group to carry on. 
The Board and its committees provide continuity, because as 

I said the membership changes from year to year. Even though 
half of the Board members, and at least the same number of 
committee members, will change each year, there will still 

be enough carry-over to ensure continuity. 


The committee type of organization brings in a group of 
people for decision-making, some with experience, some without. 
By the next year, the ones that started without experience 
will hopefully have acquired it. There are other advantages 
to having a committee run the residence, too. The problems 
that need to be dealt with are in many cases arbitration 
problems, discipline problems. Committees find themselves 
very good arbitrators, much better than an individual person. 
The general manager of the co-op should do as little arbitrating 
as possible. The less policy-making he has to do for the 
members, the better the co-op. This way, the members know 
that they are making the policies, and implementing them. 


There are disadvantages to a committee type of structure, 
too. The most obvious one is the difficulty in getting the 
various people to work together, getting them to work as a 
group. Decisions that the group has to make often require 
the practical politics of finding a compromise between 
opposing interests. 


What particular work does a cooperative do? What do 
you have to organize? In a co-op, you have complete control 
over your income, expenses, and your capital assets (if you 
own the building). The Board of Directors has to set fees, 
and make sure they are collected. They also have to go over 
their projected expenses and set up a budget prior to 
setting fees in the first place. This involves a fair amount 
of insight into accounting from previous years. It also 
involves a knowledge of how to cut costs. Another crucial 
concern is membership. You have to decide who is to come 
into the cooperative, because generally there are many more 
applications than spaces. In some cases, a decision to expel 
a person will have to be made. 


Now co-op members have to know what is expected of them 
as a member of the cooperative. Rules and regulations have 
to be confirmed. In most cases the co-op doesn't hire any 
staff other than a general manager and a secretary-bookkeeper, 
So, the work duties for a co-op residence of a hundred people, 
perhaps feeding 150 or more, are another aspect of the co-op 
that new members must understand. 
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There is also the education program of the co-op. Education 
in cooperative residences has two aspects, First, there is 
the organized type of education which may be on cooperative 
principles, and on how the student and the co-op relate to 
the campus and the community. There is generally an Education 
Committee with responsibility for the program. Second, 
there is the informal type of education - that transmitted 
by participation in the day-to-day activities of the co-op. 
This infornal method of education, especially when it in- 
volves planning for the future of the co-op, is very important. 
The more people who are actively involved in the co-op, and 
that thoroughly understand its operation, the better the 
co-op will function. 


The involvement of membership, a competent (but 
minimum staff) committee structure for decision-making, and 
a large emphasis on what I have called formal and informal 
education - these are the essential features of the organiza- 
tion of student cooperative residences. 


NOTE: This article was originally taken from an 
address by Glenn Greer, then General Manager of 

the Campus Co-op Residence in Toronto, given at 

the Waterloo Conference on Co-op Housing, 1967. 

For more information on co-op housing, contact NASCO- 
The North American Student Cooperative Organiza- 

tion - in Ann Arbor, Michigan 48104, telephone 

(313) 663-0889. 
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COOPERATIVE STUDENT HOUSING: 
ITS NEED AND ORGANIZATION 


} 


The economic advantages of cooperative student housing are 
frequently discussed. It is equally important for us to re- 
cognize other benefits students gain in co-ops. The student 
cooperative residence becomes a home for students, not just a 
place to live. It is their home. They own it. They run it. 


Because they run it, the student cooperative - and this 
applies whether it is a residence, a bookstore, a buying club, 
or an eating co-op - is a unique educational experience, teach- 
ing responsibility in decision making. The danger in universities 
today is that students are being fed through a regimented and 
dehumanizing educational process - the university production 
mill, so to speak. Organizing student co-ops can change this 
system of social disintegration. Co-ops provide real opportunity 
for participation. Also, responsibility for decisions clearly 
belongs to the co-op members and their elected managers. 


This living-learning education in democratic decision- 
making that is inherent in a co-op, is missing under the 
mechanistic structure of present systems. ‘The type of 
community and social, as well as economic, education that a 
co-op offers is invaluable to the general community. Many 
would agree that a student's university years should be 
oriented FIRST to transmitting this type of real education, 
and only secondarily to transmitting the technical skills 
associated with degrees. This educational experience is a 
unique product of the student cooperative. It is important 
to note, then, that it is not merely for economic and social 
reasons, but for educational reasons as well, that students 
need campus cooperatives. 


But the university needs cooperatives equally as much as 
do students and the society in general. Universities with 
rare exception, no longer play the role of ivory towers. 
Rather, they have become manufacturing centers for mass 
training in all fields. The impersonal and alienating nature 
of this process was the deep-seated cause of the student 
rebellions of recent years. Gone is the secluded community 
of scholars. It has not, however, been replaced by responsible 
concern for the improvement and betterment of society. Instead 
of social commitment there has developed a system of institutional 
megalomania and high finance. Unfortunately, it is an attitude 
catered to by the contemporary values of a near-sighted society. 


The mass university has lost its community. The manu- 
facturing university has lost its scholarly atmosphere. 
The glass boxes which have replaced the ivory towers have not 
found a functional way in which to relate to social concern 
and social commitment. 
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Universities can use student cooperatives to get out 
of the landlord business, but they need student coopera- 
tives for even more important (although related) reasons. 
A sense of community must be re-established. Self- 
determination within its social context must become a 
reality. A sense of open questioning, carrying with it a 
sense of responsibility, must be allowed to emerge ina 
democratic environment. 


A cooperative, and in particular a student cooperative 
residence, can provide this unique and necessary environment. 


One of the Rochdale Principles of cooperation is that of 
continuous education. Too many cooperatives interpret this 
as the provision of skills, public relations or membership 
indoctrination. The training of minds and hands is not 
education, however, it is training, pure and simple. Coopera- 
tives are democratic communities, and the foundation of a 
democracy is education. Unlike any other type of economic 
organization, whether individualistic or collectivistic, 
the co-op is the only one in which education and training 
is a primary goal. Training provides answers and techniques. 
Education stimulates inquiry and questions. 


The cooperative movement is uniquely attached to the 
principle of education. Yet where do we find the overwhelm- 
ing involvement that should accompany this attachment? The 
way lies open through student cooperatives. It is a way 
that has been neglected, not through intention, but through 
ignorance, indifference and misplaced priorities. 


Three main problems are encountered in the formation 
of co-op housing. The first is that of involving all parts 
of tne University Community, most urgently the students - 
in the ideals and the development of co-op housing. This 
responsibility lies with the leaders and active members of 
the student community. 


The second problem is to assure the administration, 
as well as the students, that members of a cooperative are 
capable of managing their own community. ‘The fact that co-op 
housing will be a positive rather than a negative contribution 
to the university community needs to be made clear. Examples 
of existing student co-op housing are instrumental in prov- 
ing this point. For increased administrative capabilities 
within the co-op, provision of space for graduate students 
and faculty can be made. The main assurance, however, must 
originate in the confidence on the part of the students and 
administration that, given the right to govern their own affairs, 
members of a residence will not only accept the responsibilities 
that accompany this right, but benefit from the experience. 
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They helped run donated food and clothing to striking workers 
who were in the front lines of the new emerging industrial 
unionism, They attended study conferences and lobbied 
Congress in support of League of Nations and disarmament. 

And they organized student cooperatives. 


This was a brand new development. To be sure, co-op 
bookstores had been organized on many campuses - some as 
early as the 1880's. But the rapid turnover of student 
members, and the slow assimilation of new members in "book 
cooperatives", combined to transfer effective ownership and 
control from student-users to town and faculty and administration. 
So, by the 1920's most of these could no longer be considered 
user-cwned cooperatives., The mid-1930 wave really had no 
heritage from prior years. 


Of course, most students joined student cooperatives 
in the thirties simply to save money - as much as 40% through 
living and eating co-ops, or 10% through co-op book stores. 
But their leadership often had the broader and deeper concerns, 
too. And as leaders contacted the new, emerging consumer 
cooperative groups off campus, they came to feel a relation- 
ship between their small student cooperatives and the moves of 
other cooperatives toward the kind of society they would like 
to be a part of. 


In 1932 and 1933, a number of student eating co-ops and 
rooming co-ops began: in Kadison, Wisconsin; Chicago; Ithaca, 
New York; and Ann Arbor, Michigan. By 1935, there were 
similar student co-ops in Seattle, Berkeley, and Los Angeles 
as well as in Nebraska, Idaho and Oregon. Regional 
leagues were organized in the midwest, on the Pacific Coast, 
and in the prairie states. Within the limits of ite meagre 
resources, The Cooperative League provided some support to 
these efforts. A Hational Committee on Student Cooperatives 
was organized in 1935; it lapsed after a few years, was re- 
organized at the 1940 Congress of The Cooperative League, 
then superseded in 1946 by the North American Students 
Cooperative League. 


In 1941, about 150 "living associations" had some 10,000 
student members. There was a drop in number during the war, 
and a temporary upsurge at the end of World War II - when 
returning veterans (many of them married) needed new accomoda-~ 
tions. But in 1953, only 25 of the 530 student co-ops of 
all kinds were paying dues to the national organization. 

There was plenty of moral support but very little income. 


In the early fifties, the largest student co-op was the 
one at Berkeley, with 905 members; it operated eight houses 
and had a central kitchen. At Los Angeles, the student co-ops 
had four houses and some 200 members. At Seattle, there were 
350 members and 12 houses. All of these dated back to the 
mid-thirties. There were few, if any, newer student co-ops 
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The third barrier is most commonly to assure financial 
supporters of the economic viability of the project. Again 
the example of existing co-ops is important. The support 
of the university administration has, in most cases, been 
essential. Also, a great deal of advice and support is 
available from the co-op movement. 


NOTE: For further information, please contact the 

North American Student Cooperative Organization. 

This article was adapted from materials from the 
Canadian Union of Students. 
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CHAPTER V 
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7 
A. INTRODUCTION 


The American college fraternity in higher education 
dates back as far as the late eighteenth century. This is 
not to say that groups of students were not participants in 
small-group unions or fellowships before that time, but that 
the fraternity as a recognizable entity did not have to be 
dealt with by colleges and universities until their visible 
and viable emergence during the 1800's and on until the present. 


The contemporary college fraternity traces its lineage 
most directly back to 1825 and Union College at Schenectady, 
New York, the "mother" of such organizations. In the three 
early national fraternities which originated at Union, 
ritualistic mysticism and secrecy were combined with social 
activities. For the next half-century, the progression and 
growth was slow. College administrators looked with suspicion 
upon their secrecy and pranks, and considered them a diverting 
influence. Many institutions went so far as to ban them. 

Some required students to promise they would not joina 
fraternity. Until after the Civil War, most led a “sub rosa" - 
underground - existence. With the expansion of higher education 
in the 1870's, they came into the open and began to win 
recognition, due to four essential facts: 


(1) some educators supported them as essential 
to the expanded educational system; 

(2) at least on the surface, much of fraternity 
life sacrificed its secretive nature; l 

(3) the laissez-faire attitude on the campus 
acted in the fraternities’ behalf; and 

(4) fraternities took over the institutional 
responsibility for some student concerns, 
(i.e., housing, social life, food, etc.) 


The acceptance and expanded role of fraternities was in 
many ways a result of the increased use of higher education 
as a prestige requirement for technicians, engineers and other 
specialists in a business society. Those seeking a college 
diploma for such purposes were invading what had been training 


*This essay was written by Thomas L. Sechrestfor a class 
in the Law of Higher Education, Florida State University, 
December, 1971. Used by permission. 
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schools for teachers, clergymen and lawyers, or finishing 
schools for the exclusively wealthy. The social fraternities 
helped to modify the traditional liberal arts education to 
meet demands of a less intellectual striving for status and 
social distinction. 


Baird's Manual, the principal directory of college 
fraternities, quotes William Harold Cowley of Hamilton 
College as saying "...much of the criticism aimed at the 
fraternities appears to be flavored with resentment that 
fraternity men are less amenable to an intellectual approach 
to life and to regimentation of their thinking and doing." 
Phi Beta Kappa, organized as the first college fraternity at 
the College of William and Mary in 1776, had abandoned its 
social structure and had been absorbed into the "system" 
as an academic honorary. However, subsequent social fraternities 
developed into a competing status system, one which was 
dominated by non-academic alumni and by peer group members. 


By 1880 social fraternities had acquired such influence 
that they were able to bring about the dismissal of the 
President of Purdue University, who advocated a policy of 
requiring students to promise not to join fraternities. This 
date marks the approximate turning point in the history of 
social fraternities, which had earlier been underground, 
as mentioned above, and which had had difficulty in fighting 
restrictive measures and legislation. After tnis incident, 
their political and educational influence has to be reckoned 
with increasingly. 


Thus, it might be said that American colleges first 
embraced the social fraternity system in the early 1880's 
after more than a half-century of haphazard growth. Shortly 
thereafter, the issue of racial and religious restrictions on 
membership selection became more noticeable. As long as 
student bodies were rather homogeneous, most fraternities had 
no expressed policy on the subject because none was needed, 
Practices of exclusion were often observed without their 
being formally specified. As minority group members began 
to attend American colleges in greater numbers, they found 
the elitist, status-oriented class system of fraternities 
prohibited their joining. One of the first reactions was to 
set up their own minority groups. Negro, Catholic, Jewish 
and other ethnic or religious groups joined together to form 
their own fraternities, reciprocating by excluding all but 
members of their own group in membership. 


How did fraternities come by these segregative policies? 


Le Cowley, William Harold, quoted in Baird's Manual, of 
American College Fraternities, Harold J. Bailey, ed., (vienasha, 
Wisc.: George Banta Publishing Company, 1949). pp. 3-81. 
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Like the history of many other human organizations, that 
of American college fraternities reveals a split between assert- 
ions of high aspiration on one hand and less than noble performance 
on the other. Early fraternities generally had both social and 
intellectual purposes, as outgrowths of the Literary Society 
and in rebellion to the puritan austerity, the "establishment" 
espoused. Fraternities helped their members develop skills 
in writing, debate and human relations, At a time when college 
curricula tended to be narrow and inflexible, fraternities 
early became an informal way to make American college education 
more practical and easier to assimilate. Baird's anual tells 
how early fraternities were encouraged by the faculty: 


They were given prominent places in college catalogs, 
their worth being suggested by a quote from one of 

these publications: "Eacn of these societies has 

thus far been fully equal to a professorship; and 

the manner in which mind comes into contact with mind 

in these voluntary democratic organizations is admirably 
well-adapted for the development of every natural 

talent with which any young man may be endowed, "2 


The current type of social fraternity has seldom enjoyed such 
academic enthusiasm. Fraternity rituals still perpetuate the 
idealism of early Phi Beta Kappa type of Greek-letter society, 
in that their rituals glorify brotherhood and other humane 
aspirations as well as the scholarly pursuit of knowledge 
and leadership. 


The segregationist policies of fraternities continued until 
after World War II, their positions strengthened by the pheno- 
menal growth of such associations as the American Protective 
Association, the Ku Klux lan, etc. 


When the veterans of World War II returned to the campus, 
they were confronted by the substantial residue of the long 
tradition of self-segregation. They faced it with a sense of 
resistance - having fought a war against such a philosophy - 
and with a degree of responsibility not shown by previous genera- 
tions of students. Substantial numbers of veterans joined 
fraternities, but many of them felt that exclusionary practices 
were undermining the kind of world Americans were trying to 
build. To them, "brotherhood" has to be a more inclusive 
conception. Returning veterans provided mature leadership in 
the fight against discrimination. 


In 1954, at the instruction of the National Student Associa- 
tion Congress, Bernard S. Yudowitz, NSA's vice-president for 
educational affairs, codified that organization's policies on 
fair educational practices relating to race, color, national 
origin, sex, creed, political belief and economic circumstances. 


Following is the section of the code dealing with student 
organizations: 


Clauses that restrict membership on the basis of 
race, color, religion, or national origin in student 
organizations in institutions of higher education 
are contrary to and inconsistent with democratic 
principles. Groups set up for specifically avowed 
religious purposes, however, can require their 
members to accept certain religious tenets. 


No incoming group should be allowed on campus which 
contains in its constitution and/or by-laws and/or 

ritual discriminatory clauses with regard to race, 

color, religion, creed or national origin. 


Student bodies should set a specific time limit 

for the elimination of discriminatory clzuses in 
constitutions, by-laws and rituals of officially 
recognized campus organizations. On their failure 

to remove these clauses, official campus recogni- 
tion should be withdrawn. However, if it is 
evidenced that the organization is maxing a con- 
scientious effort to eliminate the clauses, it should 
be granted one year's extension. During the interim 
period, the appropriate body should require con- 
clusive evidence that continuous and positive efforts 
are being made by these organizations to remove 

their clauses. 


Student bodies should correlate with this legislative 
activity a continuous educational program in human 
relations whereby all concerned campus organizations 
may work together toward the idea of equality. 


It should be requested that each campus organization 
upon recruiting an individual enlighten that individual 
fully as to the admittance requirements of the con- 
stitution and by-laws, and the limitations of rituals 
with regard to race, color, creed or national origin. 


The action of NSA and of other student organizations belie 
the claim that nationally imposed patterns of group rejection 
in social fraternities express student mores and help to protect 
student "freedom" of membership selection. Opinions of both 
fraternity and nonfraternity students in all sections of the 
country appear to sustain the view that the number of students 
wishing to retain restrictions within the college community is 
a steadily diminishing minority. 


Since college administrators and professors also over- 
whelmingly oppose racial, ethnic and religious restrictions, the 
problem of working toward a solution concerns itself chiefly with 


ann re ee ee ee SS 


3. Bernard S. Yudowitz, "Recommended Fair Educational Practices 
Code," USNSA. 
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issues of method and timing. In general, fraternity alumni 
and professionals dislike firm mandates from the academic 
community as to method and deadline, but there are other 
fraternity leaders who regret that present academic attitudes, 
largely laissez-faire, in effect permit the nationals to 
forbid undergraduates to choose members from certain groups 
and give the undervraduates little chance to obtain reforms. 
Thus, "autonomy" is a term in the fraternal struggle over 
racial desegregation. 


In most cases, college administrators have proceeded 
with great caution, national fraternity leaders have dragged 
their feet, and student pressure for change has been stalled. 
College officials are well aware that a "generation" of 
undergraduate fraternity leaders lasts at most only four 
years, and, in an effective sense, usually only two or three 
years. Influential alumni and donors, on the other hand, 
are powerful factors both in colleges and in fraternities. 


Cnly where college administrators support the regulation 
of fraternities can students translate their beliefs into 
campus-wide accomplishment. Regardless of student interest 
and activity, effective decisions concerning campus policy 
rest with the academic administration and ultimately with 
the Board of Trustees. This means that the path to reform in 
this field is often difficult. 


In 1954, the State University of New York took one of the 
first steps to regulate discrimination in fraternity admissions 
practices on its twenty-seven campuses. It succeeded fairly 
well with "local" fraternities - those not associated with 
national soci2ties - but it met with stubborn resistance, 
evasion and subterfuge among chapters of nationals. The 
university gave the chanters until October, 1958, to sever 
all connections with nationals or cease to exist. The nationally- 
affiliated chapters went to the courts. In the ensuing 
litigation (Webb vs. State University of New York, 125 F Supp 
910, app. dismd. 348 US 867, 99 L ed 683, 75 S ct 113), the 
United States Supreme Court sustained a decision of long- 
range importance to the fraternity decision. In its decision, 
the court said, "...a state may adopt such measures, including 
outlawing of certain social organizations, as it deems necessary 
to its duty of supervision and control of its educational 
institutions." 


The State University of New York considers all facilities 
under its supervision to be part of its educational operations. 
It permits and regulates fraternities on its campuses for 
the social experience they crovide. After examining carefully 
the recruitment practices of these groups, the university 
officials concluded that the university had actually permitted 
the development of a double standard of admission to its 
facilities - a fair one for its classrooms and an unfair one 
for many of its social fraternities. The officials contended 
thet self-sefregation in these groups undermined the healthful 
social experiences of students. 
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The ruling by the Supreme Court assures the right of 
public institutions to define the policies that govern fraternal 
groups on their campuses. In addition, the iay 17, 1954, 
decisions of the United States Supreme Court dealing with the 
desegregation of public schools outline a doctrine of inte- 
gration that might eventually be interpreted as affecting 
fraternal social groups in public colleges. These rulings, 
taken together, thus vitally affect the future of these 
associations. In matters other than membership restrictions, 
nationals frequently perform useful functions. They have 
done a great deal to stimulate scholarship among their under- 
graduates. They help provide service programs for college 
communities. They assist locals to plan for ard to meet 
financial problems, They provide recognition and prestige 
possible only on a national scale. Thus, the irresponsible 
policies of certain nationals endanger not only the existence 
of nationals, but quite likely place the future of the entire 
social fraternity system in jeopardy. 


Even before this important decision, the nation's courts 
had dealt with the problem of membership in fraternities, 
specifically in relation to state statutes forbidding membership 
in fraternities, and authorizing the imposition of the penalty 
of suspension or expulsion for any violation. 


The landmark case cited is Waugh vs. Board of ‘irustees of 


University of mississippi. In this case the plaintif? was 
arguing that a mis sSissippi statute which declared that "...secret 


orders, chapters, fraternities, sororities, societies and 
organizations of whatever name, or without a name, of similar 
name and purpose, among students are hereby abolished and 
further prohibited to exist in the University of mississippi 
and in all other educational institutions cupported in whole 
or in part, by the state,"* was invalid under the protection 
of the Fourteenth Amendment. Plaintiff had refused to sign 

a pledge witnessing that he was not pledged and would promise 
not to pledge a fraternity, would not aid, abet or encourage 
the organization or perpetuation of any fraternity and that he 
would not apply for nor accept any scholarship or medal, or 

in any way be a beneficiary of any students' self-help fund. 
As a result of his refusal to sign, he ie denied admission. 
The State Supreme Court of Mississippi (University of Mississippi 
vs. Waugh, 105 Miss. 623, 62 So. 827, LRA 1915D 5 ebay upheld 
the stature upon the grounds that it was within the scope of 
legislative power over the schools and was not in conflict 
with the provisions of the state constitution as to separation 
of powers and the prohibition against delegation of powers. 


Plaintiff appealed to the United States supreme Court 
(237 US 589, 59 L ed 1131, 25 S Ct 720), assailing, the law as 


Board of Trustees of University of Mississi 


eee 


Ww 
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eo. 


5-142 


an obstruction to his pursuit of happiness, and a deprivation 
of his property and property rights and of the privileges 

and immunities guaranteed by the Constitution of the United 
States. Viewing the determinative issue as depending upon 
whether the right to attend the University of i:ississippi 

was an absolute or conditional right, the Court refused to 
reverse the decision, stating 


The legislature is in control of the colleges 

and universities of the State, and has a right 

to legislate for their welfare, and to enact 
measures for their discipline and to impose the 
duty upon the trustees of each of these in- 
stitutions to see that the requirements of the 
legislature are enforced; and when the legislature 
has done this, it is not subject to any control 

by the courts., 5 


That the fraternity to which complainant belonged was a 
moral and of itself a disciplinary force was, in the Court's 
reasoning, immaterial. As the Court said 


But whether such membership makes against 
discipline was for the State of Mhississippi 

to determine. It is to be remembered that 

the University was established by the State 

and is under the control of the State, and the 
enactment of the statute may have been induced 
by the opinion that membership in the prohibited 
societies divided the attention of the students 
and distracted from that singleness of purpose 
which the State desired to exist in its public 
educational institutions. It is not for us to 
entertain conjectures in opposition to the 
views of the State and annul its regulations 
upon disputable considerations of their wisdom 
or necessity. Nor can we accommodate the re- 
gulations to the assertion of a special purpose 
by the applying student, varying perhaps with 
each one and dependent alone upon his promise. 


_Heeding the historical and legal background of fraternities 
in higher education, the student personnel administrator should 
be aware of the fact that the institution can regulate any 
groups when they consider the policies of said group to be 
detrimental to the goals of the institution. The administration 
should especially direct his efforts toward a better uncer- 
standing and working relationship with college fraternities 

so that he can effect needed changes in the system when the 
institutional goals are modified. 


a aa a Ce tes Be, ee 
5. 10 ALR3aA 389 


©. 10 ALR3d 389 
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B. ALR ANNOTATION 


REGULATIONS AS TO FRATERNITIES AND STMILAR ASSOCIA- 
TIONS CONNECTED WITH EDUCATICNAL INSTITUTION 
(10 A.L.. 3rd 391 - 394) 


A strong general belief that fraternities and sororities 
are inimical to the best interests of the pupils and the 
schools because "they tend to engender an undemocratic spirit 
of caste, to promote cliques, and to foster a contempt for 
school authority,"! has resulted in statutes and school re- 
gulations either absolutely prohibiting them, or placing them 
under strict supervision and control. By the great weight of 
authority, statutes forbidding, or authorizing school 
authorities to forbid, membership of public school pupils in 
fraternities or sororities are valid. Almost all of the 
statutes involved in the cases, except one, it should be noted, 
have been confined to the prohibition or regulation of fraternities 
or sororities in the public secondary schools, presumably 
because of the oft-quoted opinion that whatever good might be 
claimed for college fraternities is not shared by secret 
fraternities organized among boys and girls attending secondary 
schools, whose characters are yet unformed. And all of these 
statutes, needless to state, apply only to public schools, for 
the reason that, as the cases indicate, the fundamental basis 
of the power to enact such statutes stems from the legislature's 
control over educational institutions maintained at public expense.‘ 


Even in the absence of express statutory regulation, rules 
by school authorities, whether the school be public or private, 
which forbid the membership of pupils in Greek letter fraternities 
and provide for the suspension or expulsion from school of 
members, or render them ineligible to participate in certain 
activities or to receive scholastic honors, are considered 
valid in most jurisdictions.3 Only one case has adopted a 
contrary view, by declaring invalid a school board regulation 
banning fraternity members from representing the school in 
any capacity and participating in its graduation exercises. 


Sern seer a nna tener ete Pr rn ep SD 


le See Bradford v. Board of Education (1912) 18 Cal App 
19, 121 P 929, infra § 3. 


2. 8 3, infra. 
3. 


8 5-9, infra. 


w? 


‘t+ See Wright v. Board of Education (1922) 295 ho 466, 
246 SW 43, 27 ALR 1061, infra 3S 8. 
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It seems, however, that this contrary view was based primarily 
upon the court's opinion that the powers of boards of education 
under Missouri law were more limited than they were in other 
states. 


While admitting their validity, some cases have sought 
to limit the permissible scope of school regulations relating 
to fraternities. One case, proceeding from the premise that 
the admission of students is one thing, and the government of 
them after admission quite another, held that prior membership 
in a fraternity could not justify the imposition of either 
degrading or extraordinary terms, such as a written pledge 
to renounce membership, as a condition of admission to a 
university maintained at public expense. 


ea 


3 


Another case expressed the view that regulations for- 
bidding membership by public high school students in fraternities 
or sororities, and their attendance at any of the functions 
or meetings of any such organization in any capacity, could 
not be extended to cover the vacation period of the schools, 
without constituting an undue invasion of parental authority.? 


In the following cases the courts of several jurisdictions 
have held valid state statutes forbidding, or authorizing 
school authorities to forbid, membership of public school pupils 
in fraternities and sororities, and imposing, or authorizing 
the imposition of, the penalty of susnension or expulsion 
for any violation. | 


A Mississippi statute designating by name certain 
societies, and declaring that they "and other secret orders, 
chapters, fraternities, sororities, societies and organizations 
of whatever name, or without a name, of similar name and 
purpose, among students are hereby abolished and further 
prohibited to exist in the University of bisrioc ipp end in 
all other educational institutions supported, in whole or in 
part, by the State," was held valid under the Fourteenth 
Amendment, in the leading case of Waugh v. Board of Trustees 
of University of hiss. (1915) 237 US 589, 59 L ed 1131, 

25 S Ct 720. Under B 2 of the act, any student in the university 
belonging to any of the prohibited societies was not permitted 

to receive or compete for class honors, diplomas, or 
distinctions, nor contend for any prize or medal. But it 

was provided that any student who was a member of any of the 
prohibited orders or societies might, on entrunce to any 


5. See Sutton v. Board of Education (1923) 306 Ill 507, 
138 NE 131, infra S Ze 


6. See State ex rel. Stallard v. White (1882), 82 Ind 
278, infra § 7. But see Waugh v. Board of Trustees of University 
of Mississippi (1935) 237 US 589, 59 L ed 1131, 35.S Ct 720, 


a 


affg 105 Miss 623, 62 So 827, LRA1915D 588, infra BS 3, 4 b . 


7. See Wilson v. Abilene Independent School Dist. (1945, 
Tex Civ App) 190 SW 2d 406, error ref wm, infra B 2. 
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of the schools, "file with the Chancellor, President, or 
Superintendent, as the case may be, an agreement in writing 
that he will not, during his attendance at said school, 
affiliate with same, nor attend their meetings, nor in any 
wise contribute any dues or donations to them, and, thereafter 
so long as such agreement is complied with in good faith, 

such student shall not be subjected to the restrictions 
created by this act." Subsequent sections provided for the 
enforcement of the statute by the trustees and faculties 

of the institutions and by rules and punishments, and aliso 

for the removal cf any trustee or member of the faculty if 

he should fail or refuse to enforce the act. Soon after the 
enactment of the statute, the beard of trustees of the 
University of kiississippi adopted an order which required 

that certain pledges be incorporated in the application of 

a student for admission to the University, to wit: that he 
was not pledged to become a member of any of the prohibited 
fraternities, nor a member of any such; and that he would 
pledge and promise not to join any such while he was a student, 
or aid, abet, or encovrage the organization or perpetuation 

of any of the orders; and, further, that he would not apply 
for nor accept any scholarship or medal, or in any way be a 
beneficiary of any students’ self-help fund. The plaintiff 
was denied admission when he refused to sign the required 
pledge, although he alleced that he was otherwise eligible 

for admission under the law, and that he had no intention of 
encouraging the organization or continuance of any of the 
pronibited fraternities, despite his affiliation with a 
fraternity at another school. From a judgment in the state 
Supreme Court sustaining the statute,7+1 plaintiff appealed 

to the United States Supreme Court, assailing the law as an 
obstruction to his pursuit of happiness, and a deprivation 

of his property and property rights and of the privileges 

and immunities guaranteed by the Constitution of the United 
States. Viewing the determinative issue as depending upon 
whether the right to attend the University of Mississippi was 
an absolute or conditional right, the court quoted with approval 
the decision of the Supreme Court of Mississippi on this score: 
"The legislature is in control of the colleges and universities 
of the State, and has a right to legislate for their welfare, 
and to enact measures for their discipline and to impose the 
duty upon the trustees of each of these institutions to see 
that the requirements of the legislature are enforced; and 
when the legislature has done this, it is not subject to 

any control by the courts." That the fraternity to which 
complainant belonged was a “moral and of itself a disciplinary 
force" was, in the court's reasoning, immaterial. As the court 
Said: "But whether such membership makes against discipline 
was for the State of kississippi to determine. It is to be 


?-l. The Supreme Court of Mississippi in University of 
Mississippi v. Waugh (1913) 105 Kiss 623, 62 So 827, LRA1915D 
588, upheld the statute upon the additional grounds that it was 
within the scope of the legislative power over the schools and 
was not in conflict with the provisions of the state con- 
stitution as to separation of powers and the prohibition 
against delegation of powers. 
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remembered that the University was established by the State 
and is under the control of the State, and the enactment 

of the statute may have been induced by the opinion that member- 
ship in the prohibited societies divided the attention of 
the students and distracted from that singleness of purpose 
which the State desired to exist in its public educational 
institutions It is not for us to entertain conjectures 

in opposition to the views of the State and annul its 
regulations upon disputable considerations of their wisdom 
or necessity. Nor can we accommodate the regulations to 
the assertion of a special purpose by the applying student, 
varying perhaps with each one and dependent alone upon his 
promise." 


Similarly, in Hughes v. Caddo Parish School Board (1944, 
DC La) 57 F Supp 508, affd 323 US 685, 89 L ed 554, 65 S 
Ct 562, a Louisiana statute granting parish school boards 
tne power and authority to abolish high school fraternities 
and sororities was upheld, under the Fourteenth Amendment, 
against the same contentions.? After a comparative analysis 
of the facts between Waugh v. Board of Trun tres of University 
of Miss. (1915) 237 US 589, 59 L ed 1131, 35 S Ct 720, 
supra, and the case before it, the court. came to the conclusion 
that the only difference in the two cases was in the fact 
that in the Waugh Case, the trustees of the University of 
Mississippi, though authorized under the statute to dismiss 
those who were already members of fraternities at the school 
before its passage, provided that any student who was a member 
of any of the prohibited societies, may, upon his entrance 
to any of the schools, "file with the Chancellor, President 
or Superintendent, as the case may be, an agreement in writing 
that he will not, during his attendance at said school, 
affiliate with same, nor attend their meetings, nor in any 
wise contribute any dues or donations to them, and, thereafter, 
so long as such agreement is complied with in good faith, 
such student shall not be subjected to the restrictions 
created by this act," while in the present case, the provisions 
of the Louisiana statute to the effect that ". . . it shall be 
the duty of the principals of such parish high schools... 
to suspend or expel .. . any pupil . . . who shall be or remain 


8. The objections under the state constitution were 
considered settled by the ruling of the Supreme Court of 
Louisiana in State ex rel. Collins v., Caddo Parish School 
Board, No. 57687, decided October 6, 1944, discussed in 
the case above, summarily affirming the judgment below sustain- 
ing the constitutionality of the statute. The federal court 
also stated that by a peculiar happening, the state Supreme 
Court seemed to have approved the action of the school board 
in making high school students ineligible to participate in 
extracurricular honors and recognition if they were members 
of Greek letter fraternities and sororities, in the case of 
State ex rel. Rathe v. Jefferson Parish School Board (1943) 
206 La 317, 19 So 2d 153. 


a member of . . . any such public high school fraternity 
or sorority or secret society, as defined herein," were 
to be enforced. Being of the opinion that tre situation 
involved was exactly the same in principle as that in the 
Waurn Case, the court, in consequence, reiterated the 
holding in said case that there was no violation of the 
Fourteenth Amendment, and noted, for persuasive support, 
that in many states, closely approaching, it not similar, 
conclusions have been reached on the same questions. 
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C., BETA SIGMA RHO, INC., et al., Plaintiffs, v. Frank C. MOORE et al., 


Defendants. 
261 N.Y.S. 2d 658 


MATTHEW J. JASEN, Justice. 


Pursuant to CPLR 3212, defendants moved for summary 
judgement against the plaintiffs upon the ground that there 
are no triable issues of fact and also that, as a matter of 
law, there is no merit to the cause of action alleged in 
the complaint. 


The defendants are all past or present members of the 
State University of New York Board of Trustees, except 
Richard A. Siggelkow, who is Dean of Students at Buffalo. 


The plaintiffs are six nationally affiliated fraternal 
organizations which seek a judgement declaring a resolution 
of the Board of Trustees of State University of New York 
invalid insofar as it prohibits the existence of local 
chapters of their organizations at the State University of 
New York at Buffalo. 


The State University of New York was created in 1948 as a 
corporate instrumentality of the State. Among other things, 
it was charged with the responsibility for the direct operation 
and administration of all State institutions of higher 
education. Education Law, 88 352, 355, Subd. 1 (a) . It is 
governed by a Board of Trustees, which is empowered to make 
and establish "rules and reguiations, not inconsistent with 
law, for the government of the state university and the 
institutions therein." Education Law, 88 353 and 355, 
subd. 2(b) . 


Further, the Board is specifically directed "To regulate 
the admission of students, prescribe the qualifications for 
their continued attendance, regulate tuition charges where no 
provision is otherwise made therefor by law, and regulate other 
fees and charges, curricula and all other matters pertaining 
to the operation and administration of each state-operated 
institution in the state university." Education Law, 88 355, 
Subd. 2(i) . It appears, that shortly after the creation of 
State University, problems arose relating to social organiza- 
tions on its campuses. A study of these problems was ordered 
by the Board and on September 16, 1952, the President was 
directed to expand his study and to report his findings to 
the Board, It seems that this study continued throughout the 
Fall of 1952 and up to the Spring of 1953, at which time 


"WHEREAS, the impending merger of the University 
of Buffalo into State University of New York 

to take place on or about September 1, 1962, has 
raised questions with regard to the application 
of such policies to student social organizations 
now in existence at the University of Buffalo, 
therefore, be it 


"RESOLVED, that the President be, and hereby is, directed 
to take such steps as he may deem appropriate to 

secure compliance with these policies at the 

University of Buffalo when that Institution becomes 

a unit of State University of New York, including 

the fixing of a period subsequent to the date of 

merger within which existing social organizations 

may tring themselves into compliance with these 
policies." 


Subsequent to the University of buffalo being merged with 
State University, the social organizations concerned (including 
the plaintiffs herein) were alicwed five years within which to 
comply with the existing policy of State University prohibiting 
nationally affiliated fraternities. 


The Court in reviewing all of the purers and documents 
submitted by the parties, finds that there are no triable 
issues of fact. 


ro 


s 
However, the Court is presented with the following questions 
of law: 


(1) Whether the Trustees of the State University had the 
authority tc adopt a resolution in 1953 which banned on all 
their campuses cocial organizations which had any direct or 
indirect affiliation with any national cr other organization 
outside of the particular institutions, and 


(2) Whether the said Trustees had the authority to 
require the fraternities at the newly merged University of 
Buffalo to comply with the existing State University policy 
when they, together with the institution, became a part of 
the State University in 1962? 


It is conceded that the Board of Trustees is empowered by 
law to enact regulations governing its institutions and plaintiffs 
do not question the authority of the Trustees to regulate all 
fraternities and social cerganizations on State University campuses. 


Furthermore, plaintiffs even admit that the State University 
trustees would have acted within the scope of their authority 
if they "had seen fit to abolish all social organizations" 
on their campuses. 


It seems that the plaintiffs" position is that it is 
arbitrary and capricious for the Trustees of the State University 
to ban national social organizations without banning locals, 
and that no rational basis exist: for such a classification. 
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the President submitted his written report entitled "The 
University and Its Student Social Organizations" which 

set forth his findings and recommendations. This report 

was approved by the Board on July 23, 1953. Finally, on 
October 8, 1953, the Board adopted a resolution relating 

to the social organizations at the University, which provided 
as follows: 


"RESOLVED, that no social organization shall be 
permitted in any stats-operated unit of the 

State University which has any direct or indirect 
affiliation or connection with any national or 
other organization outside the particular unit; 
and be it further 


"RESOLVED, that no such social organization, in 
policy or practice, shall operate under any rule 
which bars students on account of race, color, 
religion, creed, national origin or other artificial 
criteria; and be it further 


"RESOLVED, that the President be, and hereby is, 
authorized to take such steps as he may deem 
appropriate to implement this policy, including 
the determination of which student organizations 
are social, as distinguished from scholastic or 
religious, and his decision shall be final." 


The University of Buffalo, now the State University of New 
York at Buffalo, was not a part of the State University in 
1953 when the fraternity resolution was adopted. It was not 
until August 31, 1962, that the University of Buffalo was 
merged into and became one of the State-operated institutions. 


However, during the course of the negotiations leading 
to said merger, the question was raised as to whether the 
said 1953 fraternity policy resolution would apply to the 
University of Buffalo if the merger should be completed. 


The Board of Trustees at that time adopted a second 
resolution on the subject on May 10, 1962, which read: 


"WHEREAS, it is the policy of State University of New 
York to permit no social organizations which, 

in policy or practice, bars students on account 

of race, color, religion, creed, national origin, 

or any other artificial criteria; and 


"WHEREAS, it is the policy of State University of 
New York to permit no social organization which 
has any direct or indirect affiliation or connec- 
ton with any national or other organization out- 
side the particular unit; and 
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Reviewing the steps which led up to the enectment of 
the fraternity resolution, it is readily apparent that the 
decision reached was not taken in an arbitrary manner and 
that the Trustees had valid reasons for its adoption. It 
appears that for over a year prior to the adoption of the i 
1953 resolution, a survey and study of fraternities and social 
organizations on State University campuses was conducted and the 
findings were subnitted to the Board of Trustees. In con- 
clusion the report said that "Tn all instances it is apparent 
that the final control and decision of policies and practices 
of such fraternities and sororities is vested in the national 
organizations rather than in the local chapters." 


Jnon the basis of those findings the repert included 
the following, recommendation: 


"The university must always be in a position to 
exercise sufficient supervision over students 

and their social organizations to assure compliance 
with university policies. So long as such organiza- 
tions are local in nature, the situation is manage- 
able. But when they involve ties outside the 
university over which the university can exercise 
no control, serious conflicts may arise. This 

is something a university cannot tolerate. It 
cannot allow itself to be placed in the position 

of sanctioning student social organizations 

which are governed by, and responsible to, non- 
university authority. 


"The existence of national fraternities and 
sororities at a university presents just such 
an anomaly * % 4 * + * % 

x + + ee % 4% % x * 


"One of the pillars upon which State University 

of New York was founded is that educational 
Opportunities be made available to those qualified, 
without regard to race, color, religion, creed 

or national origin. It would be sophistry for 

the State University to vigorously combat dis- 
crimination in its admissions and academic policies 
and, at the same time, condone those practices 
among the extracurricular organizations recognized 
by it. The academic and extracurricular programs 
of a university intertwine to such a degree in 
educating and molding a student that they cannot 

be severed and each judged by contradictory 
standards. 


"Where a fraternity, sorority or similar sociel 

club is local in nature, it is easier for the 

university to control its formal policies and 

informal practices through observations, consulta- 

tion and regulation, for policies are there made locally. 
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But wher such a group is only a segment of a 
national organization, it loses the power to 
make its own policies and, instead, must be 
bound by those determined by the national." 


"National affiliations are also a financial 
drain upon the local chapters. For the rather 
dubious advantage of belonging to the national 
organization each local member must support 

such organization by the allocation to it of 

a portion of his initiation fees and dues, auto- 
matically increasing the cost of his membership 
in the local chapter. Where the social life 

of an institution revolves around fraternity 

and sorority activities, students mist either 
join or be left out of things. In such situations 
a State University such as this, which is 
charged with the responsibility for eliminat- 
ing economic barriers to education, should 

exert every effort to keep the cost of these 
organizations at a minimum so that those who 

are less fortunate financially may also have 

an opportunity to participate. Discontinuance 
of these national affiliations will serve this 
additional purpose." 


For the reuseons stated, judgment should be awarded to 
defendants deciarins tne fraternity resolution of the State 
University valiq and apelicable to social of ‘snizgatioas at 


the State University of “ew York at Buffalo. 
A aw Po 


D. SEX DISCRIMINATION 


While the issues of the last twenty years have been 
racial, the issue for the next twenty years may be sexual. 


Title IX of the 1972 Higher Education Act Amendments reads 
as follows: 


Sak DISCRIMINATION PROULETTSD 


SEC. 901. (a) No person in the United states shall, on 
the basis of sex, be excluded from participation in, be denied 
the benefits of, or be subjected to discrimination under any 
education program or activity receiving Federal? financial 
assistance, except that: i l 


(1) in regard to admissions to educational institutions, 
this section shall apply only to institutions of 
vocational education, professional education, and graduate 
higher education, and to public institutions of under- 
eraduate higher education; 
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(2) in regard to admissions to educational institutions, 
this ceetion chal] not apply (A) for one year fron 

the date of enactment of this Act, tor for six years 
after such date in the case of an educational institution 
which has begun the process of changing from being 

an institution which admits only students of one sex 

to being an institution which admits students of both 
sexes, but only if it is carrying out a plan for such 

a change which is approved by the Commissioner of Educa- 
tion or (B) for seven years from the date an educational 
institution begins the process of changing from being 

an institution which admits only students of only one 
sex to being an institution which admits students of 
both sexes, but only if it is carrying out a plan 

for such a change which is approved by the Commissioner 
of Education, whichever ic the later; 


(3) this section shall net apply to an educational. 
institution which is controlled by a religious 
organization if the application of this subsection 
would not be consistent with the religious tenets 
of such organization; 


(4) this section shall not apply to an educational 

institution whoce primary purpose is the training of 
individuals for the military services of the United 

States, or the merchant marine; and 


(5) in regard to admissicns this section shall not 
apply to any public institution of undergraduate 
higher educaticn which is an institution that 
traditionally and continually from its establish- 
ment has had a policy of admitting only students 

of one sex. 


(b) Nothing contained in subsection (a) of this section 
shall. be interpreted te require any educational institution 
to grant preferential or disparate treatment to the members of 
one sex on account of an imbalance which may exist with respect 
to the total number or percentage of persons of that sex 
participating in or receiving the benefits of any federally 
supported program or activity, in comparison with the total 
number or percentage of persons of that sex in any community, 
state, section, or other area: Provided, That this sub- 
section shall not be construed to prevent the consideration 
in any hearing or proceeding: under this title of statistical 
evidence tending to show that such an imbalance exists 
with respect to the participation in, or receipt of the 
benefits of, any such program or activity by the members 
of one sex. 
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(c) For purposes of this title an educational institution 
means any public or private preschool, elementary, or secondary 
school, or any institution of vocational, professional, or 
a education, except that in the case of an educational 
nstitution composed of more than one school, collese, or 
Pee metho which are administratively separate units, such 
term means each such school, college, or department. 


SEDERAL ADMINISTRATIVE ENFORCEMENT 


SEC. 902. Each Pederal department and agency which is 
empowered to extend Federal. financial assistance to any 
education program or activity, by way of grant, loan, or 
contract other than a contract of insurance or guaranty, 
is authorized and directed to effectvate the provisions 
of section $91 with respect to such program or activity 
by issuing rules, regulations, or orders of fen neral applicability 
which shall be consistent with achievement of the objectives 
of the statute authorizing the financial as R O in 
connection with which the action is taken. lo such rule, 
regulation, or order shall become effective unless and until 
approved by the President. Compliance with any require- 
ment adopted purcvant to this section may be effected (1) by 
the termination of or refusal to grant or to continue 

ssistance under such program or activity to any recipient 
as to whom there has been an express finding: on the record, 
fter opportunity for hearing, of a failure to comply with 
such requirement, but such termination or refusal shall 
be limited to the particular political entity, or part 
thereof, or other recipient as to whom such a finding 
has been made, and shall be limited in its effect to the 
particular program, or part thereof, in which such non- 
compliance has been so found, or (2) by any other means 
authorized by law: Frovided, however, That no such action 
shal] be taken until the department or agency concerned 
has advised the appropriate person or persons of the failure 
to comply with the requirement and has determined that compliane 
cannot be secured by voluntary means, In the case of any 
action terminating, or refusing to grant or continue, 
assistance because of failure to comply with a requirement 
imposed pursuant to this section, the head of the Federal 
department or agency shall file with the committees of the 
House and Senate having legislative jurisdiction over the 
program or activity involved a full written report of the 
circumstances and the grounds for such action. No such 
action shall become effective until thirty days have elapsed 
after the filing of such report. 


JUDICIAL REVIEW 
SEC. 903. <Any department or agency action taken pursuant 


to section 1002 shall be subject to such judicial review as 
may otherwise be provided by law for similar ection taken by 
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euch department or agency on other grounds. In the case of 
action, not otherwise subject to judicial review, terminating 
or refusing to grant or to continue financial assistance upon 

a finding of failure to comply with any requirement imposed 
pursuant to section 902, any person aggrieved (including any 
State or political subdivision thereof and eny agency of 
either) may obtain judicial review of such action in accordance 
with Chapter 7 of title 5, United States Code, and such 

action shall net be deemed committed to unreviewable agency 


a: 


diserecion within the meaning of cecthon 70l of that title. 


* * kad * * 


Regulations implementing this statute have been in the 
drafting stage for the last year. HEW has promised to publish 
these regulations previous to January 1,1974, but at the time 
we go to press, the regulations have not reen issued. 

After a reading of Title IX the question arises us to 
the legality of student crfanizations that exclude members 
by sex, For instance, is it legal for Phi Eta Sigma (Fresh- 
man male honorary) to exclude female members? Following is 
a partial list of student organizations that may contain 
sex disecrimiration clauses and a legal opinion regarding such. 


Alpha Delta Sigma - - male advertising majors 
Alpha Kapra Fsi 

Alpha Lambda Delta - - women's honorary 
Alpha Phi Cmega - - men's service 

Ansel Plight - - women 


Campus Girl Scouts - - women 
Chemistry Honor Society - - male 
Cirele K =- =- men 

Collegians - - women 


Dames Club = + woren 
Delta Sigma Phi 


Freshman Flunkies 
Law Wives = - females 
wrestling Club 


Gamma Sigma sigma - - women's service 


Interfraternity Council/Fraternity Services Association ~ - men 
Iota Lambda Sigma - - male 


kappa Kapra Psi =- - male 
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La Petite Corps - - women 
Les Bleus Berets - - women 


Mortar Board - women 
mortified - =- women 


Omicron Delta Kappa - men 
Order of Omega - - men 


Panhellenic - ~- women 

rershing Rifles - - men 

Phi Chi Theta - women's business 

Phi Delta Gamma - women's social welfare 
Phi Delta Kappa - - men's education 

Fhi Delta ri - - women's physical education 
Phi Epsilon appa - - mele 

Phi Eta Sigma - - freshrent men's honorary 


Racauettes - - female 
Scabbard and Blade - - male 
Sigma Alpha Iota - - woenen 
Sophomore Council - - female 
Tau Beta Sigma - - female 


Village Yamps - - women 


Women's F Club 
Yomen's Clee Club 


Women's Intramural Club 


wt w K a6 
TO: President 
FROM: University Attorney 
RE: Student Organization Clauses Excluding: Fersons from 


Membershin Based on Sex 


This letter is written in response to your inquiries of 
November 30, 1972, and January 24, 1973, regarding the above. 
The specific questions posed by you are as follows: 


l. “Is it lawful for the University to 
recognize a student organization which 
discriminates against women in its 
membership? 
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2. "In the event it is lawful to officially 
recognize (such organizations), is it 
lawful to allow such organizations to 
use rent free state property such as 
the student union?" 


In answering the foregoing questions, I believe it helpful 
to understand the character of the organizations to which the 
answer to such questions will be applied. Examples of such 
organizations presently recognized by the university are 
Phi sta Sigma, Alpha Lambda Delta, isortar Board, Blue Key, 
Omicron Delta kappa, social fraternities and sororities, 
some legal fraternities, and perhaps others unknown to 
this writer. 


There are two aspects of "university recognition" that 
I believe material to the discussion, First, upon making 
application, the group seeking recognition commits itself to 
a policy of abiding by university rules and regulations; 
and, secondly, upon receiving such recognition, the group 
so recosnized is permitted to use university facilities 
to hold meetings and carry out the objectives for which 
it was formed. 


It should be understood that any group of students may 
organize itself and apply for and receive recognition. There 
are presently several hundred recognized groups on campus 
that have organized for the purpose of furthering the 
interests of the group. Their interests range from sky- 
diving to underground exploration. In many cascs, those 
interests include service to the university and the university 
community. As an example, Fhi Eta Sigma recognizes scholastic 
achievement and has through the years attempted to be of 
service to fellow students by offering tutorial assistance; 
ODK recognizes male student leadership and recently organized 
the student evaluation of faculty; more traditionally, Blue 
Key recognizes male leadership and service to the university 
and has acted as the sponsoring the coordinating agency 
for Homecoming and the Speakers‘ Bureau, 


The First Amendment to the U. S. Constitution is 
generally held to include the right of privacy and the 
econcemitant right of free association. As Justice W. O. 
Douglas stated in his dissent to Moose Lodge No. 107 v. Irvis, 
92 S.Ct. 1965 (1972): ; 


"The associational rights which our system 
honors permits all white, all black, all 
brown, and all yellow clubs to be formed. 
They also permit all Catholic, all Jewish, 

or all agnostic clubs to be established. 
Government may not tell a man or woman 

who his or her associates must be. The 
individual can be as selective as he desires. 
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So the fact that the Moose Lodge allows 
only Caucasians to join or come as guests 
is constitutionally irrelevant, as is 

the decision of the Black Muslims to 
admit to their services only members of 
their race." 


The foregoing is an accurate statement of the law unless the 
discriminatory practice is brought within the ambience of 

the Fourteenth Amendment to the U., S. Constitution by 
sufficient state involvement to constitute "state action." 

In my opinion, the requirements for recognition mandated 

by the university and the utilization of facilities for 
carrying out its objectives after recognition do not amount 

to sufficient state involvement to bring the activities of 

a recognized organization within the purview of "state action." 


The fact that the activities of an organization are of 
benefit to the university or to members of the university 
community does not, in my opinion, change the essential 
character of the organization as a private club or group, 
nor does it, in my opinion, constitute the actions of such 
group as "state action." 


Both questions posed by you, therefore, are answered 
positively. 


You have also asked for advice on the impact of the 
Board of Regents Nondiscrimination Policy promulgated by it. 
In my opinion, the new policy provision does not substantively 
change the prior regents policy, nor the policy long in 
effect at this university. Further, I understand that it 
was generally conceded by members of the Board of Regents 
at the time of the passage of the new provision that the new 
policy did not expand its predecessor but simply made it 
more definitive. 


The practice of some student organizations of limiting 
their membership to members of a particular sex has long 
been known to members of the Board of Regents. Such practice 
has been long known to the members of the Council of Presidents 
of the State University System, to the Chancellor and to members 
of the Chancellor's staff, upon whose recommendation the 
Board of Regents passed the new policy. It is my understand- 
ing that these sroups did not consider the impact of such 
policy upon recognition of student organizations. 


The Board of Regents policy commits the State University 
System and each university to a policy of nondiscrimination 
because of "race, creed, color, sex, or national origin." 

Such policy applies in all areas - with students, faculty, 

and other personnel. Certainly this provision can and should 
be interpreted to mean that the university may not discriminate 
on the basis stated in the policy. This writer, however, 
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is not willing to interpret that provision as a limitation 

on First Amendment rights of students for two reasons. First, 
the Board of Regents is readily accessible to this university 
as well as others for clarification of its policy; and, 
second, the recent U. 3. Supreme Court case of HNealy v., James, 
92 S.Ct. 2338 (1972) casts some doubt upon the legality 


of such an interpretation. 


CHAPTER VI 
STUDENT ACTIVITY FEES 
A. INTRODUCTION 
B. STUDENT ACTIVITY FEES IN PUBLIC UNIVERSITIES 
C. THE DISPOSITION OF STUDENT FEES 
D. STUDENT ACTIVITY FERS AND STUDENT ATTORNEY PROGRAMS 
E. ACTIVITY FEES AND FLORIDA STATUTES: A CASE STUDY 


F. RECENT CASES 
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A. INTRODUCTION 


One thorny issue which continues to raise problems is the 
collection, allocation and utilization of the student activity 
fee. Students have asserted that such fees are "their" money; 
hence, such monies should be spent as the students determine. 
While the private institution administrator may not be faced 
with the restrictions on spending that face state school admini- 
strators, i.e., public funds must be spent for a public and 
legally authorized purpose, the private institution administrator 
must still pass muster on the allocation of such monies. 


Perhaps the three most oft raised questions, which the 
materials herein focus upon, are: 

1) What agency, if any, has the authority to impose and 
collect student fees? 

2) To whom do activity fees, once collected belong ~ 
the student, the administrators, or the trustees? 

3) For what purposes may student activity funds be spent? 


* * * * 


B. STUDENT ACTIVITY AND SERVICE FEES IN PUBLIC UNIVERSITIES* 


A considerable amount of litigation concerning mandatory 
student activity and service fees has occurred in state level 
courts, as well as courts of lesser jurisdiction, The usual 
form of the litigation has been for a group of students or 
others to challenge the authority of public university regents 
or trustees to collect and control such funds, There are often 
concommitant questions concerning the appropriate uses of student 
activity and service fees. The control and uses of student fees 
have not been at issue in a major case involving a private 
university or college as yet. Neither is there a body of federal 
case law pertaining to the two issues. Therefore, it is the 
object of this paper to examine major state cases concerning 
appropriate control and uses of student activity and service 
fees. Additionally, guidelines for public university and college 
administrators to consider with respect to student fees will be 
suggested. 


1. AUTHORITY TO COLLECT AND CONTROL 


The power to collect and control student fees in public 
institutions of higher education is derived variously from 
constitutions and statues in the several states. In the 
venerable case of Priest v. Regents of Wisconsin, it was deter. 
mined that the government of the University of Wisconsin was vested 
in the Board of Regents by statute.! The court ruled 


* This essay was prepared by Mr. Glenn Williams, a student 


at the Florida State University. The editors gratefully 
acknowledge Mr, Williams! work, 


1s 32 N.W. 472, 476 (1882). 
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that the Regents had the authority to require students to pay 
a mandatory fee for "incidental expenses" of the university, 
even though there was a specific statutory prohibition against 
Charging resident students for instruction or teaching.2 

Thus a court precedent was established for distinguishing 
between tuition and other student fees, including activity 
and service fees. This distinction has been upheld in many 
decisions since, 


In another case, the Supreme Court of Kansas ruled in 
State ex, rel. Little v. Regents of University that the Regents 
in Kansas did not have the power to raise a fund by collecting 
mandatory fees. The difference between the Wisconsin and 
Kansas cases was the statutory provision in Kansas that 
“admission to the University shall be free to all residents of 
the state..."4 The more liberal wording of the Kansas statute 
made the Little v. Regents case an exception to what is an other- 
wise clear trend toward allowing trustees and regents to assess 
student fees, even when there are prohibitions against charging 
tuition to residents. 


In the _mid~1930's, Rheam v, Board of Regents of University 
of Oklahoma? determined that the Board had the power to govern 


the University, as in Priest. The assessment of a fee to build 
a Student Union was ruled not to be tuition, and within the 
powers of the Board. The significant point in Rheam was the 
determination that the Regents had: 


eeeimplied power to do everything necessary 

and convenient to accomplish the objectives 

for which the school was founded...and which 

is not pach PERSE either expressly or impliedly, 
by law. 


Courts in Montana, State ex. rel. Veeder V. State Board of 
Education,’ and Georgia, State v. Regents of Üniversity System 
of Georgia, ruled in nearly the same language as Rheam chat 
State boards had implied powers to exact mandatory student fees 


es Id. at 478. 


3+ 40 P. 656 (1895). 

a Id. at 658. 

2e 18 P. 2d 535 (1933). 
Id. at 536. 


7e 33 P, 2d 516 (1934). 
175 S.E. 567 (1934). 
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except where specifically prohibited by law. Although resident 
tutition prohibitions existed in Texas, as in Montana and Georgia, 
the Texas Court of Civil Appeals ruled that a compulsory student 
union "privilege fee" could be charged students at the University 
of Texas in the 1940 case of Rainey v. Malone.9 


In a much more recent case, the Supreme Court of South 
Carolina ruled in Moye v. Board of TrusteeslO that the trustees 
of the University of South Carolina were authorized to collect 
various charges from students for University expenses. The 
special importance of Hoye with respect to the collection and 
control of student fees was the ruling that the assessment of 
ar 

ee Special student fee is valid...and is 

in no way a denial of due process or equal 
protection of the laws as suaranteed by 

the Federal and South Carolina Constitutions.1l 


Thus, a legal precedent for deciding student activity and 
service fee questions at the state level rather than in Federal 
Court has been established with resvect to due process. 


Also in 1970, a New York ruling confirmed to a somewhat 
reluctant State University of Wew York Board of Trustees that 
the trustees were indeed responsible for a mandatory student 
activity fee. In Strincer v. Gould, the fact that grades could 
be withheld for lack of student fee payment was considered 
sufficient to demonstrate the trustee's control over the student 
activity fee.l@ A second New York ruling, Fellner v. McMurray, 
establisned that payment of the entire consolidated activity fee 
was mandatory, and that student petitioners could not withhold . 
any portion of their consolidated fees despite philosophical 
aeea e concerning the activities supported by part of the 
monies. 


2. AUTHORIZED USES OP FEES 


Although state boards of regents or trustees have received 
nearly categoric approval for the collection and control of 


der 441 S.W. 2d 713 (1940). 


10. 199 S.Ẹ. 2d 137 (1970). 


lte Td. at 140-141. 


lee 314 NY.S. 2d 309, 311 (1970). 


13+ 323 N.Y.S. 2d 337, 342 (1971). 
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student activity and service fees at public higher education 
institutions, the purposes for which the funds may be used has 
been a distinctly separate, thoush related, issue. In Veeder, 

the use of the student fee for capital outlay purposes was 

crucial to the court's decision that such a fee could be collected 
for the particular purpose. The intended use of the fee was to 
provide partial payment for bonds required to build a university 
union. The court ruled the university could use the fees to 
finance construction of the building, holding: 


eee the provision respecting free tuition 

does not bar the state board from collecting 
the fee fixed here...If the proposed building 
was to be for the housing of classrooms, 
study rooms, library facilities and the like, 
necessary space for the imparting and 
acquiring of knowledge, we might not be 
disposed to hold so, but the main purpose of 
this building is to house extracurricular 
activities of the student body...l4 


Veeder established that buildings designated for student activities 
were appropriate subjects for the encumbrance and allocation of 
student service fees. 


In the case Application of Board of Regents of Oklahoma,1l5 
a broader view was taken in authorizing the use of student fees 
for construction. The court determined that the Regents could 
exact student fees for proper purposes, and the erection of a 
new heating plant was considered a proper purpose because it 
was an ",,.improvement for the comfort, convenience, and welfare 
of the student body as a whole."16 


The Iowa Hotel Association v. State Board of Rerents1l7 
case in 1962 marked a transition in student fee usage questions 
from bricks and mortar to activities and services. The Iowa 
court ruled that the Board was authorized to 


es Charge and collect from all students in 
attendance, or from any specified class or 
part thereof for which facilities are deemed 
necessary, fees and charges for the use and 
availability of such buildings and facilities 
and for the services gna benefits made 
available therefrom. l 


lhe 33 P, 2d 516, 523 (1934). 


l3. 195 P. 2d 936 (1948). 


16. ta. at 938. 


1?. 414 NeW. 2d 539. 


18. Ta, at 541. 
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The court further determined in this important decision that 
a student union facility was an appropriate part of the 
University of Iowa's educational program, and that: 


the fact that a student may not participate 
or take advantage of every facility availe 

able does not mean that he is or should be 

relieved from paying student fees allocated 
to various projects. 


Thus, Iowa Hotel Association established a legal precedent for 
using Student fees for activities and services as well as 
facilities, and clearly hold that student fees were mandatory 
in their entirety, despite the fact that each student might not 
directly benefit from every activity, service, and facilit 
supported by the fees, Farrell v, State Board of Regents? 
supported Iowa Hotel Association,holding that student charges 
and fees could be used to finance improvements in academic 
facilities, maintaining with respect to classrooms and faculty 
offices that: 


such facilities more nearly serve the true 
educational function of our universities 
than...memorial unions,2l 


Taken together, the Iowa cases establish that the Iowa Supreme 
Court will consider any facility or activity which is consistent 
with the "educational purpose" of a state higher education 
institution to be a proper object for the collection and dise 
bursement of mandatory student activity fees by the State Board 
of Regents, 


In Stringer v., Gould,22 the New York Supreme Court ruled 
that mandatory student fces could be used to support activities 
which were educational, recreational, cultural or social in 
nature with the approval of the State University System Trustees.¢3 
Further, the court held that it was not the court's duty to 
determine what uses could be considered educational, recreational, 
cultural, or social. The court felt that such determination was 
an administrative matter under the responsibility of the Trustees.c4 


* Id. at 544. 


20% 
2l. 
22a 


179 N.W. 2d 533 (1970). 
Id, at 539. 

314 N.Y.S. 2a 309 (1970). 
25. ta, at 311. 


ee Id, at 312. 


6-167 


Stringer reflects the state of legal precedent as it exists 
at present with respect to the control and use of student activity 
and service fees in public institutions. Assuming legislative 
authority, state university governing boards have the authority 
to collect mandatory student fees in the absence of specific 
legal prohibitions against particular kinds of assessments. These 
fees may be used with the approval of the boards for virtually 
any activity which can be shown to have a relationship to the 
objectives of the university. 


The language used in court cases has been very broad with 
respect to the use of student fees. Despite the discretion 
afforeded university administrators by such phrases as "educa= 
tional program" and "educational, recreational, cultural or 
social in nature," however, some care must be taken in the use 
of student activity and service fees. In exploring the issue 
of whether student fees may be used to employ a student attorney, 
Edward Hammond25 raises two key issues. First, specific prohibi- 
tions against particular types of expenditures do exist in many 
states, Hammond maintains that: 


Every institution of higher education 

must determine whether or not its expressed 
or implied powers does include the power to 
hire an attorney if the institution is... 
the body legally responsible for the student 
activity funds.2 


His comments are equally applicable to the governing bodies 

of state systems of higher education. Second, if student fees 
are considered to be public funds as they are in many states, 

using them to finance the litigation of a student against 

some other person without access to such aid would clearly be 

improper. 


The advent of student Public Interest Research Groups 
may also have widespread implications for the collection of 
student fees. It would be possible for a public university 
to place itself in the position of requiring a mandatory fee 
even though the PIRG is supposedly voluntary. If the university 


22. Hammond, Edward H. Can Student Activity Fees Be Used to 


Support Student Attorney Programs? NASPA Journal, 
January, 1973, 271-278. 
Dr. Hammond's article is set forth infra. 


26. Id, at 274. 
27e Id, at 276. 
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withheld the transcript of a student who refused to pay the 

fee (the fact that he could ask for and receive a refund note 
withstanding), the university would probably be declared 
responsible for the control of the fee as in Stringer v. Gould. 
Assuming further that student fees were considered public funds 
in the state, difficult situations could ensue, If it were 
demonstrated that the actions of the student PIRG were detri- 
mental to some person or corporate body in the state, it seems 
very possible that the university could be charged with im- 
proper use of public funds, ‘The legal ramifications stemming 
from the collection of student fees for the support of PIrG's 
have yet to be determined. 


3. GUIDELINES 


Tne governing bodies of public colleges and universities 
might consider the following guidelines concerning the control 
and use of student activity and service fees, 


l. In the absence of specific prohibitions to the contrary, 
university administrators can collect mandatory activity and 
service fees from students, relying upon constitutional or 
statutory authority of an explicit or implied nature granted 

to the institution's governing board. 

tam Once collected, student activity and service fees may be 
disbursed for virtually any purpose so long as a reasonable 
relationship can be shown between the expenditure and the mission 
of the university. i 


5. Tne discretion of governing officials must be exercised 
with great caution, however, if the student fees are mandatory 
and considered to be public funds, It would be extremely 
difficult to argue that an allocation contributed to the goals 
of a university if it supported partisan political or wholely 
private acts of individuals, 


he To insure against misappropriation of public monies, 
administrators should be able to show that student fees are 
used for the benefit of the entire student body, or a class 
or part thereof. 


* * * * 


The next article, by Mr. Joseph R. Grodin, presents an 
interesting analysis of the status of "student government", 
particularly as the "student government" relates to the question 
of resource use and allocation. The reader is referred to 
Mr. Grodin's extensive footnotes, which provide an excellent 
overview of many unreported cases of recent vintage. The | 
practitioner concerned with the state of the law should find both 
Mr. Williams and Mr. Grodin's footnotes useful. 


* * * * 
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C. THE DISPOSITION OF STUDENT FEES: 
ALTERNATIVES OF CONTROL* 
by Joseph R. Grodin 


For years State U. has collected moneys from all students 
upon registration, in the form of an “incidental fee" or "mane 
datory student activity fee", and has turned part of it over to 
the Associated Students, the recognized student government on 
campus, for use in supporting the variety of extraecurricular 
activities sponsored by that organization. And until recently 
there have been no major problems. There has been broad consensus 
among students, administration, faculty, and alumni as to the 
kinds of activities to be sponsored, and tacit acceptance on the 
part of the student sovernment that the administration has the 
last word in the event of serious disagreement, In effect, the 
student governmentl has been performing an essentially admin= 
istrative function, holding hearings and makins decisions with re- 
spect to competing claims on the student fee, overseeing admin= 
istrative function, holding hearings and making decisions with ree 
spect to competing claims on the student fee, oversecing admin=- 
istration of the money by sponsored organizations, and opera-= 
ting the Student Union building and its facilities, all within a 
fairly narrow ranse of policy alternatives, and in a relatively 
paternalistic context. 


Recently, however, the situation has undergone radical 
change. The students or at least the elected officers of the 
Associated Students, are no longer content with confining their 
activities to those which have been traditional on campus. They 
feel the attraction of new horizons more challenging, more ideal 
istic, more "relevant" to the social problems of the day. And so 
they seek increasingly to devote their attention, and with it the 
resources under their control, to new areas of campus concern: 
draft assistance to students; tutorial programs for minority 
students; minimum standards for student housing; bail funds for 
students who have been arrested; legal defense of students who 
face disciplinary action by the administration; development of 
new courses of study not offered as part of the regular academic 
curriculum; sponsorship of onecampus conferences dealing with 
controversial social problems. Moreover, their horizons are not 
limited by the geography of the campus; they are interested in 
using student resources to change for the better the world about 
them, and particularly with respect to the currently overriding 
issues of race relations, renvironmental quality, and peace.2 


This new thrust of student activity presents the administra- 
tion with a variety of headaches. The student senate votes to 
decrease the annual appropriation for the student marching band 
and devote the money instead to a seminar on racism, and some 
students, some faculty, and a lot of alumni complain bitterly. 

The complaints get louder when it is discovered that the money 

has been used to pay honoraria to lay participants in amounts 
greater than those normally paid to distinguished visiting lecture 
ers, A member of the board of regents calls the president to ask 


* 4 College Law Bulletin 1-7 (1971). Used by permission of the 
author. 
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how it is that moneys collected by the university can be used to 
sue the university on behalf of a student alleged to have been 
improperly expelled. And a local newspaper editorializes 
vehementaly against what it considers to be the use of public 
moneys for political purposes. 


The university president, while generally progressive and 
sensitive to the needs of the students, is sensitive also both 
to what he sees as his responsibilities regarding university= 
collected money and to political realities, particularly ata 
time when the university's budget is pending before the legislature. 
He asks the student government to refund the marching band's budget 
to refrain from various of the more controversial activities in 
which they are currently engaged, and to restructure their consti= 
tution so as to provide for greater participation by nonpolitical 
students interested in more traditional pursuits. When the student 
government refuses, on the grounds that he is seeking to dictate 
to students their own government and the use of their own money, 
the president threatens to withdraw "recognition" from the As= 
sociated Students, to rescind their authority over the student fee 
and related assets, and to "reedelegate" that authority to a new 
board of his own choosing. The Associated Students retain a 
lawyer to protect their interests, At the same time, a group of 
conservative students hire a lawyer to bring suit against the Ase» 
sociated Students and the university challenging the legal basis 
for mandatory fees and for misappropriation of funds. Suit 
might also be brought by the university or the state.4 


The foregoing scenario is not atypical; on the contrary, 
it represents a composite of events which have in fact occurred 
at campuses around the country. To a lawyer, it presents a 
fascinating array of legal questions. What is the legal relation- 
ship between a university and a student government operating on 
campus, (a) with respect to the internal politics of the student 
government, and (b) with respect to moneys and other assets 
derived from student fees collected by the university? Cana 
student government "own" assets dervied in that fashion, in the 
sense that it has legal rights which may be protected against 
interference by the administration? By what means, if any, may 
a university administration seek to influence the internal 
political structure of student sovernment? What legal limitations 
exist upon the purposes for which "student money" may be used? 
who has standings to enforce those limitations; the administra- 
tion, members of the student organization, or both? 


Unfortunately, these questions are not susceptible of answer, 
or even to a very helpful analysis, on a generalized basis. [Tor 
one thing, universities operate within a wide variety of constitu- 
tional and statutory contexts: one may be the creature of the 
state's constitution, governed by a board of regents with quasi- 
legislative vowers;? others may be governed by a statue which 
contains detailed provisions for the establishment of student 
governments, but specifies in general terms the purposes for which 
moneys received by the university may be used;7 or which contains 
no provisions relevant to the issue. Moreover, the potential for: 
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variation in relevant facts is obviously substantial.8 


What will be attempted here is not so much a legal analysis 
as a policy analysis, directed toward evaluation of the competing 
interests and a practical solution within the context of general 
legal principles. There are two kinds of relationships to be 
considered. One is that between the student government and the 
university as an institution; the other is that between the 
student government and the students, With respect to both relation- 
ships it will be helpful to consider two competing models which, 
implicitly or explicitly, constitute the basis for the positions 


of the university and the student government in the scenario 
described above, 


One model, which I will call the Union Model, sees the 
student organization as being analogous to a labor union which 
represents its members (in this case the students) in a bargain- 
ing relationship with the employer (in this case, the university). 
On the basis of this model, the student organization exists as 
a highly autonomous body. The university has no more right to 
interfere with its internal organization or policies than does 
General Motors with the internal organization or policies of the 
United Auto Workers. The fact that the university collects 
its dues on a compulsory basis is no more significant, with 
respect to the relationship between it and the university, than 
is the fact than an employer may collect and remit dues pursuant 
to a union shopdues checkoff arrangement. The only limitations 
upon use of its funds derive from its own constitution and bylaws, 
and from applicable law. Following the union analogy, members 
compelled to contribute financial support may object to the use 
of their dues for political purposes with which they do not agree;9 
but that problem can be met by applying their dues money to 
purposes which are nonpolitical or by refunding a portion of their 
dues on a pro rata basis.10 In any event, only the members, not 
the university, would have standing to object to misappropriation 
of funds. 


The other model which I will call the Administrative Model, 
sees the student organization as an administrative arm of the 
university, existing and exercising authority only by the universi- 
ty's permission, and subject to whatever limitations the universi-e 
ty chooses to prescribe. On the basis of this model, the student 
organization is no more autonomous than any department of the 
university.11 Its budget is subject to university control in the 
same manner as the budget for the English Department or Buildings 
and Grounds and its internal affairs are subject to regulation 
and oversight in accordance with university policy.l2 All its i 
powers are delegated, If the university becomes dissatisfied with 
the manner in which it is administering it functions, the universi- 
ty may withdraw that delegation and redelegate to some other group. 
The university is responsible for the proper use of the money in 
its budget, and may intervene at any time to correct an improp= 
ney 1s whether students object or not. 
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As a description of past relationships, the Administrative 
Model is probably closer to reality for most campuses. In the 
eyes of administrators, at least, student government has typically 
been viewed as a means of carrying on certain extracurricular 
activities which the administration has deemed desirable from 
time to time, while giving students a chance to experiment with 
self-government within rather confined limits. In the event of 
serious disagreement, there was usually no question where 
ultimate authority law. And, while relationships have changed 
on many campuses, there are still typically present a number of 
factors which make the labor union analosy difficult. The student 
government is typically operated from a building on campus. 

Tne land on which the building is situated belongs to the univere= 
sity; and the building, though perhaps constructed in part with 
money allocated to "student fees," is quite probably the pro= 
duct of other sources as well, including the money, credit, 

good offices of the university itself. Those onecampus activities 
over which the student government exercises budgetary or other 
Supervision are themselves using university property, and perhaps 
relying upon university personnel as well. The student govern= 
ment typically uses the name of the university in its title = a 
privilese of some value in terms of status and prestigesand its 
right to do so is presumably subject to revocation. Finally, 

and most significantly, its economic existence is dependent, 

in most cases, upon the university's continued willingness to 
collect and remit money for its budget. All three benefits~on 
campus presence, university name, and financing facilitiesare, 

as a lesal matter, susceptible ultimately of withdrawal by the 
university, in the kind of showdown situation described in the 
scenario, There may well be constitutional limitations imposed 

by the due process clause of the fourteenth amendment with respect 
to the procedure which must be followed,l4 and by the first amend= 
ment with respect to the grounds upon which the benefits can be 
conditioned,l> but there is, historically at least, little in the 
relationship analogous to a negotiated collective bargaining 
agreement which restricts administrative withdrawal of those bee 
nefits. ‘loreover, in most situations the "members" of the stu- 
dent government have not had an opportunity to vote upon the 
"dues" which they are called upon to pay through the university's 
collection procedures.l6 The fact of the matter is that stue 

dent government, if it has been like a union, has been historical= 
ly a kind of company union, relying upon a degree of paterna- 

lism which still, in large measure, exists. 


There is a temptation to say, therefore, that the Administra- 
tive Model is appropriate so long as the current degree of depen= 
dence exists; and that if a student government wishes to have 
the autonomy implicit in_ the Union Model it should forego use 
of university property,l/? cease using the university's name, and 
develop its own funding through voluntary contributions or its 
own revenuesproducing activities. Alternatively, the student go= 
vernmnent could operate within the Administrative Hodel with 
respect to activities deemed essential or appropriate by the Ad» 
ministration, and rely upon voluntary contributions or other 
funding resources for whatever other activities it may wish to 
undertake. There is a good deal of merit in these suggestions, 
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not only from the standpoint of the administration, which 

would then be in a position to avoid responsibility tor what the 
student government does off campus, but from the standpoint of 
student government as well, which could then operate with the 

kind of autonomy which it desires. It does not follow, howe 

ever, in the absence of such a separation, that the Administrative 
Model is entirely appropriate or that the Union Model is entirely 
inappropriate; and the reaminder of this article is devoted to 
considering the application of these and alternative models in 

the present hybrid context. 


Even as a description of what has occurred to date, the 
Administrative Model is not wholly satisfactory. On many came 
puses the student government has in fact operated with a degree 
of autonomy and independence not generally accorded to adminis~ 
trative units of the university. At one university, for example, 
the student government has independent legal existence as an 
unincorporated association, governed by a constitution and by= 
laws adopted by the students; it holds money in its own name 
in bank accounts separate from those of the university; it has 
separate tax exempt status; it has its own executive officer, 
selected by the governing board; and its own controller. For 
some years it has retained its own lawyer ,18,19 and in some 
cases it has paid a lawyer to defend its interests against actions 
of the university. While it currently relies upon student fees 
collected uniformly on a compulsory basis by the university, 
that was not always the case. For most of its history it 
existed as a voluntary organization, selling memberships in exe 
change for certain privileges, including the privilege of attend~ 
ing athletic events, which were at that time under the student 
association's jurisdiction. Some of the assets which it now holds 
in its name are directly traceable to that period of time, and 
it is plausible that these assets constitute a trust in favor of 
the students, at least to the extent of their being beyond the 
reach of the university for its general purposes. Experience at 
that university may not be typical, but it is illustrative of 
the kinds of qualifications which, depending upon the facts of 
each case must be placed upon the Administrative Model as a 
description of historical relationships. 


There is, moreover, a kind of de facto bargaining aspect to 
current relationships between student governments and university 
administrations which the Administrative Model does not take into 
account. While there may be no ultimate legal obstacles to a 
university administrator forcing a student sovernment off campus 
in the situation of our scenario, he would encounter a number of 
hurdles along the way, some legal and some extraelegal. One 
would be the claim of the student government to all or a portion 
of the existing assets, on the theory that they were collected as 
student fees and therefore "owned" by, or imposed with a trust 
in favor of, that organization and subject to disposition under 
its constitution and bylaws. The merits of such a claim would 
obviously depend upon a number of legal and factual variables; 
but in a situation where the moneys are actually held in accounts 
in the name of the student organization, the claim would pose 
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serious problews.22 Depending unon the particular lezislative 
framework in which the university is operatins there may be 

legal difficulties in the university continuins to collect 

student fees in the future under such circumstances, But 

apart from these legal considerations, students have a degree of 
bargaining power in their willinsness to cooperate in, or with 
hold cooperation from, the projects which the administration 
wishes to undertake; and to that extent the administrator's 
authority, like t at of an employer confronted with a labor orsgan= 
ization, is as a practical matter not limited. 


But the balance of power is a crude, and hopefully unnecese 
sary, way of dealing with campus relationships. ‘There are rea-= 
sons of sound university administration for according to student 
government a substantial degree of autonony in its operations. 

One principal goal of the educational process is, after all, good 
citizenship; and if student government is to serve that goal, if 
it is to foster true responsibility, then it cannot be so 
surrounded by autnority that the students, who tend today to be 
more aware of decoption than those of 20 years ago, see it asa 
paternalistic ruse. iioreover, while the educational function is 
important, it is not, or should not be, the sole function of 
student government. ‘The Administrative Hodel is more appropriate 
to a monolithic view of the campus which is, hopefully, dis» 
appearing in favor of a more pluralistic concept, one that accords 
to students a substantial degree of participation in the educational 
process. One of the functions served by a student government is 
to act as spokesman for students with respect to campus affairs, 
and to that extent it is entitled to a substantial degree of auto» 
nomy. Finally, the very political realities which force the uni» 
versity to be concerned with the manner in which student funds 

are handled to insulate itself from political pressures by recoge 
nizing, and making public its recognition, that tere are certain 
activities which may be appropriate to student government 

which might not be appropriate if conducted by the university 
directly. 


Finally, the current degree of dependence by the student go-= 
vernment upon the university does not logically preclude adop= 
tion of the Union llodel, since the benefits to be provided by 
the university (collection of "dues," use of name, and use of 
facilities) may themselves be part of the "bargain." It is not 
unknown in labor relations for example, for a union to bargain 
not only for checkeoff of union dues but for use of certain com» 
pany facilities for union purposes, 


There is one important difference, however. In the union 
Sphere the employer can have no legitimate reason for intere 
fering with the manner in which union dues are used; and theree- 
fore restrictions upon use are not part of the bargain. In the 
university context however, an administrator does have legitimate 
reasons for concern as to the uses to which moneys coliect# 
ed by the university are put. One reason lies in the nature of 
the functions which a student government performs, 
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The kinds of activities nistorically operated by the student 
union form part of a total campus environment. ‘The university 
as an institution has an interest in providing a broad range of 
educational, cultural, and recreational outlets for students 
with varying interests, and the student organization has historieg 
cally helped to perform that function. To the extent that the 
student organization stresses politicallyeoriented activities, 
for example to the exclusion of those students who may be interested 
in other means of maintaining a diversified environment. Moree 
over, faculty as well as students are part of the campus community, 
and they have an interest in various of theactivities historically 
conducted by or under the auspices of the student organization. 
Second, the political realities and the expectations of the cone 
munity are too obvious and weighty to be ignored by a publicly 
financed institution, Whatever the shortcominss of the paterna= 
listic view of a university, and there are many, it is neverthe~ 
less a fact of life that the public holds the university ree 
sponsible to considerable extent for actions of a student govern= 
ment which operates on campus, using the name of the university, 
and existins on sums of money which the university collects from 
their sons and daughters. The university, more than an employer, 
has reason to be concerned about the uses of the "dues check-off," 


These considerations suggest a modified version of the Union 
Model, adapted to the realities of the university situation: 
a negotiated relationshiv waich includes, as part of the bargain, 
both the desree of denendence by student sovernment upon universie# 
ty facilities and qualifications to student sovernment autonomy 
which are rationally related to that degree of dependence. 


An agreement emerging from such a negotiated relationship 
might include the followins: 

l. A statement of the kinds of services and facilities to 
be provided by the University over a specified period of time. 

2. Provisions aimed at assuring the continuity of a diversie- 
fied set of student activities. These night be substantive in 
nature (e.%., establishing minimun budsets for particular 
activities) or procedural (e.5., assurins broad varticipation in 
student sovernment elections, or providing that budsets for 
established activities may be decreased only ina specified manner, 
pr providing for functional representation by interest groups with 
respect to the budgetesottin: nechanisn). 

3. Generalized standards for usce of money collected, for 
example: 

a. A prohibition on use for unlawful purposes. 

b. A requirement of reasonable accounting procedures. 
ce A requirement that the expenditure have reasonable 
relationshin to the interest of students as students, 
and that it not be used for partisan politics. 

4e An arbitration procedure, providing for neutral third- 
party determination of disputes arising out of the interpretation 
or application of the agreement, 


Such an arbitration procedure has merit fron the standpoints 
of both the student government and the administration. ior the 
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university administration it provides a degree of insulation 
from the immediacy of political pressures; an irate legislator, 
complaining of the misuse of student moneys, could be referred to 
the orderly procedures adopted for decision of the issue. 


With respect to the relationship of student government to its 
"constituents," the arbitration procedure may also have merit. 
Clearly a student has standing to object to a particular expendi-= 
ture on the basis of the organization's constitution and bylaws; 
and as a matter of policy he should have standing to object on 
the basis of the agreed-upon criteria as well, to the extent they 
are different, for the criteria are intended for the benefit of 
students. Rather than force him to take his objection to court 
(after exhaustion of available remedies within the association) 
it would seem desirable to enable him to invoke the same arbitra» 
tion procedure which is available to the administration, for the 
purpose of testing the validity of a particular budgetary decie 
sion, 


The approach suggested here is not likely to have appeal for 
those intent upon certainty or ideological purity, for it leaves 
the universityestudent government relationship to some extent 
fuzzy and fluid, But these are fuzzy, fluid times. At such times 
these solutions may be the best answer,¢cl 
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FOOTNOTES 


l The term "student government" reflects current usage and 
is not necessarily totally descriptive. Although all-campus 
representative student organizations accorded by the school 
administration some measure of appointive powers to campus 
committees and status to speak on behalf of the student body 
are frequently called student governments, that appeallation is 
not entirely consistent with the sense in which the word "govern= 
ment" is normally understood. 


2 Whether a student organization must confine itself 
exclusively to onecampus issues, or whether it may extend its 
area of interests to offecampus matters without interference 
from the school administration has been litigated in at least one 
instance, A student organization interested in race relations 
turned its attention to a local church which allegedly had 
refused to allow black students to attend its services; the school 
administration disciplined the organization's officers and advisors, 
maintaining that it alone had responsibility for off-campus matters. 
The court held "(Students and teachers) have a right to express 
their views individually or collectively with respect to matters 
of concern to a college or larger community. They are neither 
required to limit their expression of views to the campus or to 
confine their opinions to matters that affect the academic communi= 
ty only." Pickings v. Bruce, 430 F.2d 595, 598 (8th Cir. 1970). 


3 The legal basis for the imposition of mandatory student 
activity fees and the associated issue of misappropriation 
constitute the bulk of litigation on student fees. Most of the 
following cases are unreported: 

Stringer v. Gould, 64 Misc.2d 89, 314 N.Y.S.2d 309 (Sup, Ct. 
Albany County 1970). Action seeking an order directing the Board 
of Trustess of the State University of New York (SUNY) to rescind 
its resolution establishing a mandatory student activity fee 
(payment enforced by withholding grades and transcripts) or, in 
the alternative, prescribing disbursement guidelines, Plaintiffs 
alleged use of fees for unauthorized political purposes. The 
Trustees argues that they had authorized imposition of the fee by 
the student body but that the Board had no authority or control 
over appropriations or expenditures, Held that university en-= 
forcement of payment created a responsibility for the Board to 
insure that ex penditures of those funds are consistent with 
state education law. The court declined to establish expenditure 
guidelines, holding that to be improper interference in adninis- 
trative matters. Further expenditures or appropriation of funds 
was enjoined until the Trustees could determine that proposed 
expenditures were within the purposes of the law. 

Steuer v., Gordon, Index No. 97644 (Sun. Ct. Broome County 
N.Y. Jan.8, 1971). Action commenced Oct. 30, 1970, be several 
students against the acting president of the SUNY Binghamton 
campus, seeking reversal of and declaration as contrary to law, 
defendent's action allowing as "eductional" certain expenditures 
from student fee moneys. The expenditure in question, voted 
Oct. 14, was for $2,200 for anti-war leafletting, rally, demon= 
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stration, and parade in the city of Binzhamton on Oct. 28. 
Although the court expressed the opinion that the administrative 
decision would have been reviewable in an evidentiary hearing at 
which testimony as to the "educational" nature of the expenditure 
would have been heard, it found that the issue before the court 
was not justiciable since a determination after the fact would 
serve no useful purpose, 


Conn v. Regents of the University of California, No. 375307 
(Super Ct. Alameda County), demurrer sustained without leave to 
amend and preliminary injunction denied,leb. 26, 1968, dismissed, 
ilar. 11, 19065. Action brought by students at University of 
California at Berkeley for an injunction restraining the use of 
mandatory student fees moneys for a bail project established by 
the student government to loan to students needing money for 
prompt release from jail. The loan, a three-month promissory 
note, was limited in amount to $100 per student. Alleged that 
student fee funds constituted a trust administered by university 
authorities to contribute to and further the dissemination of know= 
ledge and enlarge students! education, and that the bail fund did 
not serve those purposes. The University demurred stating, among 
other things, that it was not clear from. the complaint how and in 
what manner the moneys would be used.in payment of bail, that 
membership fees are held for the furtherance of education and 
dissemination of knowledge, or that release of students from penal 
custody would not contribute to furthering their education. Held 
that establishment of the fund did not constitute an abuse of 
discretion by university authorities and that in the absence of 
a showing of such abuse there was no cause of action. But see, 
Huddleston v., Ketter, below, note le. 

Loucks v. Cornet, No. 19590 (Mun. Ct. Berkeley-Albany Jud. 
Dist., Alameda County, Calif. Sept. 7, 1966). Action challenging 
$400 appropriation by Associated Students of the University of 
California at Berkeley (ASUC) to pay toward the legal fees of a 
nonestudent. Alleged, illegality of the appropriation under the 
student senate constitution, improper disbursement because a 
petition for reconsideration had been filed in accordance with 
the ASUC constitution, and failure of university officials to 
prevent expenditure of funds in violation of an asserted positive 
duty to do so. Held that the first clause was conclusory in the 
absence of allegation of specific violations of the ASUC consti 
tution, and that the third cause was based upon a statute forbidd-= 
ing the legislature to pay or loan moneys for the liabilities of 
private individuals but that the statue forbidding the legislature 
to pay or laon moneys for the liabilities of private individuals 
but that the statute was inapplicable because the University 
derives its powers from a separate section of the state consti-~ 
tution which vests all powers to operate the University in its 
Board of Regents and cannot be read to impose a mandatory duty 
on the Regents to prevent the kind of expenditure involved in 
this case. The second cause was upheld only as to the ASUC officer 
who approved the payment. 


6-179 


Lace v, University of Vermont and State Argicultural College, 
No. 2640 (Ch. Franklin County), findings of fact, Sept. 22, 1971, 
judgement order, Oct. 15, 1971. Action by university students 
seeking that the mandatory student activities fee be declared un= 
lawful or, in the alternative, seeking that the university trustees 
be charged with the responsibility of supervising the expenditure 
of fees. Alleged that the money was being used to sponsor speaking 
engagements by political activist with whose views plaintiffs 
disagreed. The court found that the university trustees had not 
supervised the expenditures in any respect other than the book= 
keeping procedures and had not investigated the purposes or nature 
of expenditures. In addition, the court found that expenditures 
by the student association for speakers, films, travel to attend 
conferences, and the student newspaper were not for educational, 
cultural, recreational, or social purposes. The court adjudged 
that those procedures violated the due process clauses of the 
Vermont and U.S. Constitution, and ordered that the university 
trustees "assume the responsibility, control and supervision" 
of the fees and the disbursement and expenditure of the fees, 
"for such purposes as in their sound practical judsment will. 
contribute in the greatest degree to the educational, cultural, 
social, and recreational activities and functions" of the campus 
‘community. 

Lace is further discussed in note 13, below. 

Larson v. Board of Regents of the University of Nebraska, 

Doc. 270, page 156 (Dist. Ct. Lancaster County, filed Oct. 1971), 
a temporary injunction has been denied and the case is presently 
pending, Action by university students challenging the imposition 
of mandatory student activity fee and subsequent expenditures 
for the student newspaper, student union, and student government. 
The suit alleges that the money is used to support programs and 
projects "of one general political and theological ideology (with 
which plaintiffs do not agree) most commonly described as: 
*humanistic secularism." Alleged, inter alia, that the ex- 
penditures violate plaintiffs! rights to freedom of speech, 
association, press, equal protection. Relief requested includes 
an injunction against further expenditures, an accounting of 
expenditures of funds during plaintiffs' period of matriculation, 
and restitution, 


4 Lynch v. Associated Students of San Francisco State College, 
No. 600476 (Super Ct. City and County of San Francisco, filed 
Feb. 17, 1969), pending. Action brought by the state attorney 
general for removal of the Associated Students! (ASS¥SC) board 
of directors, an accounting of funds, and appointment of a receiver. 
Alleged that the student fees collected by the College, are held 
by ASSFSC (a nonprofit, charitable corporation) subject to a 
public educational trust for public, educational purposes. Further 
alleged that funds were appropriated for programs from which a 
majority of the students derive no benefits rather than for various 
student organizations which had previously depended upon ASSFSC 
for support, that funds were appropriated in secret meetings in 
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contravention of state statute, that expenditures were made with- 
out regard to assets on hand, continuously overdrawing its check= 
ing account and that moneys held in reserve for the construction 

of a student union were being converted to seneral use in violation 
of the special trust status of the funds. The court granted the 
state's motion for appointment of a special receiver to take 
possession of its bank accounts, inventory its property, and 
operate and conduct the business of the organization. The action 
is still pending due to unresolved accounting problems. 

The dispute has a background not fully revealed in the plead-= 
ings. Support for certain nonclassroomerelated academic programs 
such transportation of an athletic team or orchestra, or materials 
for costumes and scenery for musical or drama groups, is not 
provided from state funds it comes instead from student fee moneys. 
The amount of the allocation is determined by negotiations between 
the student government and the heads of the various academic 
departments. In 1968 the incoming student government refused to 
participate in the bargaining procedure and announced its plans 
to use the student fee moneys to finance a variety of social 
action programs. 


2 E.E., California Constitution, art. IX,g 9 (University 
of California, 


6 E.g., California Education Code, gg 23801, et seq. 
(California State College). 


¢ E.ga, Oregon Revised Statutes, s 351.070 (c). 


3 The case law in this article primarily concerns the public 
college or university. However, the general theory of the 
discussion should be equally applicable to the private institution, 
subject to certain qualifications: the powers of the board of 
trustees would be defined either by a stateegranted charter or 
by its articles of incorporation, General theories of trust law 
will still apply. Jurisdiction in federal courts to enforce 
constitutional rights is difficult, if not impossible, to obtain 
over private schools. 


9 International Association of Machinists v. Street, 367 
U.S. 740 (1961). 


10 Brotherhood of Railway Clerks v. Allen, 373 U.S. 113 
(1963). 


ll There is an apparent third model which, upon further - 
investigation, appears to be only a variation on the Administrative 
Model. <A number of student fovernments undetake activities which, 
independent of university activities, result in revenues for the 
student government (c.5., endorsement of a life insurance plan 
for a fee, studenterun stores, etc.). While mandatory student 
fee moneys are subject to university control, revenues from 
independent activities are not subject to university control. 
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The student government argued in this case that the Board's 
resolution, by establishing a "review" procedure, had created a 
twoetiered administrative system which (1) vested exclusive 
powers over appropriations in the student government which was 
to serve as the focal point for student opinion and activity on 
campus, and (2) established a review procedure by the university 
administration, the only purpose of which was to eliminate clear 
abuses. The contention was simply that university officials 
were bound to standards of administrative review and the original 
determination could not be overturned unless it was shown to be 
an abuse of discretion by the student government. Such a theory 
would have strictly limited the administration's opportunity to 
substitute its discretion for the students’, just as the theory 
acted to restrict the court's review of the administration's 
action in the actual decision on the case. 

Just prior to the Huddleston decision, the Board adopted 
a policy governing the collection and disbursement of student 
activity fees § 302.14, subch. A of ch. V of Title 8 of the 
Official Compilation of Codes, Rules and Regulations of the 
State of New Yorik, as amended Hay 7, 1971. The regulation 
provides that when mandatory fee moneys are involved, the chief 
administrative officer must review each year's budget and certify 
that proposed expenditures are for educational, cultural, re- 
creational, or social purposes. 


Z 

lithe principal issue at the university level where use of 
mandatory fee moneys is concerned, is whether the proposed 
expenditure falls arguably within or outside of the purposes for 
which the fee was imposed. This usually reduces to a difference 
of opinion between administration and students (or in some cases, 
student government and a portion of its constitutency). 

The range of discretionary authority allowed administrators 
in the cases cited (compare especially, Huddleston v. Ketter and 
Conn v. Regents of the University of California in note 3, above), 
strongly suggests that for most student projects, even the so- 
called "controversial" ones, the university can allow the expend= 
iture, justifying the decision as “educational" in its judgment. 
This would be especially true were the fee fund purposes as 
broadly defined as those in Huddleston, The limitation that 
courts may reverse such a decision only upon a showing of a clear 
abuse of discretion (the procedure in judicial review of adminis-= 
trative decisions) makes court reversal unlikely. 

Many administrative limitations on fee fund use are therefore 
probably more political and publicerelations oriented than founded 
in legal prohibition, 

The foregoing may appear to conflict with the decision and 
order in Lace v. University of Vermont, above, note 3, insofar 
as the court's findings ruled upon the propriety of certain 
expenditures. That portion of the decision is dictum (a gratuitous 
comment by the judge, not necessary to deciding the case). The 
court's finding that certain programs did not fulfill the social, 
educational, recreational, or cultural purposes of the fee is not 
reflected by, or necessary to, its subsequent order that the 
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trustees assume affirmative control and supervision to insure 
that expenditures are consistent, in their opinion, with the fee 
purposes. Improper delegation of control is a separate issue fr 
from propriety of expenditures; the court's order concerning only 
the former indicates that the latter is dictum. Also, in judicial 
review of administrative actions, a finding that there was ime 
proper delegation is sufficient to support an order such as in 
Lace. In commenting upon the propriety of expenditures, the 
court appears to establish disbursement guidelines and in so 
doing, exceeds the scope of its review powers. Cf., Stringer V. 
Gould, above, note 3. Of course, as indicated in Huddleston, 
above, note 12, court review can extend to arbitrary and un= 
reasonable decisions, But the issue in Lace is failure of the 
trustees to exercise any control, not that they exceeded their 
powers in exercising control. 


144thdrawal of funds or other benefits may constitute 
revocation of university "recognition." (At some schools, 
student organizations may use the university's name if they 
are "recognized,'') If the recognition process must accord 
basic due process elements, certainly the revocation process 
would have to afford the same safeguards, See, Healy v. James, 
311 F. Supp. 1275 (D.Conn. 1970) (recognition of student ore 
ganization cannot be denied without notice, opportunity for an 
evidentiary hearins, and a decision based upon substantial 
evidence); Associated Students of Sacramento State College v. 
Butz, Civ. no. 200795 (Super. Ct. Sacramento, Calif. Feb.15, 
1971) (homosexual sroun otherwise complying with regulations 
governing recognition cannot be denied such; denial of equal 
protection); ACLU of Virginia, Inc. v. Radford College, 515 F. 
Supp.893 (W.D. Va. 1970) (once institution makes its facilities 
available to any student group, similar privileges must be 
extended to other student groups unless their aims are "inimical" 
to the proper goals of the institution). But see, University 
of Southern Mississippi Chapter of the Mississippi Civil Liberties 
Union v. University of Southern Mississippi, Civ. Action No. 
2455 (S.D. Miss. Mar. &,1971) (held that school must present 
notice of reasons for denial of recognition at time decision 
is rendered; court strongly suggests that the possibility 
that the organization might engage in litigation against the 
school would be sufficient to deny recognition); appeal has been 
taken by the students, No. 71-1301 (5th Circuit). 


conditioning the release of student fee moneys on the 
organization's exercise of first amendment rights has been tested 
in several recent cases: Antonelli v. Hammond, 308 F.Supp. 1329, 
1337 (D. Mass. 1970) ("We are well beyond the belief that any 
manner of state resulation is permissible simply because it 
involves an activity which is a part of the university structure 
and is financed with funds controlled by the administration. 
The state is not necessarily the unrestrained master of what it 
creates and fosters... Having fostered a campus newspaper, the 
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state may not impose arbitrary restrictions on the matter to 
be communicated."); Korn v. Elkins, 317 I!'.Supp. 138, 143 (D. 
Md. 1970) ("The fact that the University is involved in the 
financing of the (publication) does not permit its officials 
to apply a (flag desceretion) statue unconstitutionally.") 


l6The regulations of the SUNY system, g 302.14(a), note 
7, above, provide that the mandatory/voluntary question is to 
be decided by student referenda at least every four years, 
unless within the four year period a subsequent referendum is 
held in accordance with the constitution and bylaws of the 
student government. The result of the subsequent referendum 
is binding for the following academic year as well as for the 
remainder of the four year period. 


17A student government could avoid that aspect of paternale 
ism either by moving "off campus" or by leasing the property it 
uses. 


18whether the student government may retain its own attorney 
and pay for him using student fee moneys has raised controversial 
student fee control questions on several campuses. The decisions 
can go either way, as the following examples indicate: In Oregon 
the question was resolved favorably to the students by the state 
attorney general. 1969 Op. Atty. Gen. (Ore.) (Sept. 18, 1969). 
The first question presented "Can the Attorney General of Oregon 
act as legal counsel for the Associated Students of the University 
of Oregon?" was answered in the negative. Although state statue 
makes the attorney general chief legal officer of the state and 
all its departments and no department may be represented by 
counsel other than the attorney seneral, it was held that the 
student government was not a governmental agency since it was 
created and perpetuated by the students and had separate corporate 
status. The second question presented, "Can payment be made out 
of funds subject to the fiscal control of the University of 
Oregon to compensate a private attorney whom the Associated Students 
of the University of Oregon designate as its legal counsel?" was 
answered affirmatively, with several conditions. The opinion 
held that state statues empower the Board of Trustees for the 
University to impose fees for the "physical and cultural develope 
ment" of the student. If the source of payment for the attorney 
is from such fees, the board must determine that the espense is 
within statutory purposes. The opinion indicates that the board 
would not exceed its discretion in so finding where an expense is 
"reasonably related to the maintenance of the student government" 
and the maintenance of the student government is considered to be 
advantageous to the cultural development of the student, Further, 
it would be "unrealistic to expect students to have a meaningful 
student government without legal advice." The conditions imposed 
were that expenditures from student fees must be found advantageous 
to student cultural or physical development, expenditures from 
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student fees must be found advantageous to student cultural or 

physical develonment, expenditures from other university funds 

must be connected with activities of higher education, but that 
ASUO's own incomeegenerating activities provide funds which are 
not subject to university control. 

The result in Wisconsin is different, Two attorney general 
opinions (1949) Op. Atty.Gen. 413 and 421) hold that receipts 
arising out of the operations carried on by the university 
constitute collection of money for or in behalf of the state and 
such funds must be deposited in the state treasury. In denying 
a student government permission to retain an attorney paid by 
mandatory student fee moneys, the state university system relied 
upon the opinions of the attorney seneral and upon a statutory 
provision requiring approval of the governor before special 
counsel for the state could be retained. Presumably gubernatorial 
approval would not be forthcoming. 

A somewhat similar result is reacned by the Ohio Attorney 
General. Op. Atty. Gen.(Ohio) 71-051 (Sept. 18, 1971). ‘The 
opinion rules on a lezal defender clinic, supported by student 
activity fee moneys,for indisent studenta at Ohio University. 
While noting that Ohio statues neither specifically permit or 
forbid such an expenditure, the seneral conclusion, drawn from 
case law, is that expenditures must be connected with "the welle 
beinz of the communal body of the university." Since the 
proposed clinic would provide representation in civil and criminal 
matters only to indisent students, it "is so enmeshed in the 
private rights of the individual and so remotely connected with 
the communal side as not to be connected with the university." 
However, the opinion notes (1) that it is specifically limited 
to the question of civil and criminal revresentation for indigent 
students (as opposed to legsal counsel for all students), and 
(2) that no case law justifying such an expenditure could be 
found, 


l9mhe success of iladeretype investigative projects has 
stimulated campus interest in student-funded public interest 
research grouns, and formative activities are underway ina 
number of states. If paying for legal counsel for students may 
not be a legitimate cxpenditure, funding public interest research 
groups is probably just as remote fron the "communal well being" 
of the student body. Yet, one project has received assistance 
from a public institution, 

A plan has been adopted by the itinnesota State College Board 
which provides that on campuses where more than 50% of the students 
express interest throush petitions, a fee of not more than ‘1.00 
per academic quarter may be imposed and collected from students 
at registration by the college. The student may refuse to pay 
the fee without sanction from the college. Itinnesota State College 
Board Operating Policy 11 (adopted Sept. 27, 1971). 

The legal basis for the fee imposition and collection 
procedure is found in the seneral powers of the Board as defined 
by Chapter 156, iiinnesota Statutes, and in a rider to the Laws of 
binn., 1971, Chanter 966, which allows the Board to "prescribe 
fees to be charged students for college activites, functions and 
purposes." A recent iiinnesota Supreme Court case, Anderson v. 
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Bellows, 287 iinn. 373, 179 I.. 2d 307 (1970), holds that the 
powers of the Board are exclusive "except insofar as that 
authority may be restricted by the Legislature itself." 

The University of Minnesota has adopted a similar policy. 
Its power to do so is considered inherent in the state legislature's 
general grant of powers to the governing board. 


20nne California Attorney General in Lynch v. Associated 
Students, note 4, above, alleged as a theory for his motion that 
the student sovernment's freeze on funds to university activities 
which were traditionally supported by student activity moneys 
negotiated from the student government constituted a breach of 
the expectation (reliance) of receipt of those funds that had 
been established over the years by the organizations and programs 
which depended upon that source of money for their existance, 
This equitable argument that the student government could not 
abruptly terminate support for an established university acti= 
city suggests that the theory might similarly be applicable to 
a university threatening abrupt termination of student government 
funds, 


2loontrol over budget and expenditure of funds is of course 
only one way in which student government relates to the administra» 
tion and to its constituency; and it is arguable that it is the 
least significant way. There is a potential role for student 
government in the administration of the academic affairs of the 
universityematters relating to course development, grading, 
student conduct, selection and retention of faculty, and so 
forthewhich may be considerably greater significance to students 
as a whole than whether particular sums should be devoted to the 
support of a marching band or a tutorial program. And considerate 
ion of the Administrative Hodel and the Union Model with respect 
to such matters would have to take into account the special 
interests of the faculty with respect to academic affairs. Ifa 
"bargaining" relationship is to exist for example, it would pre- 
sumably be tripartite rather than bilateral: administration, 
faculty, and students. Perhaps the most appropriate model to 
describe the ideal working relationships with respect to general 
matters of campus governance would be neither the Administrative 
nor the Union model, but a lepislative=sgovernmental model, viewing 
the faculty and students as coordinate lezislative bodies and 
defining their relative powers in relation to the responsibilities 
of the administration. 
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With the rice in student activism, and the increasing legal 
entangelements of students, students have ounted determined 
efforts to provide lawyers for students, and to fund lawyer's 
fees and other costs from activity fees. “While some student 
legal assistance vrosramns have been successfully initiated, 
e.g. the University of tiassachusetts, others have foundered 
on the rocks of legal restraints on the use of activity fees. 


Dr. sdward Hammond, Vice President of Student Affairs at 
Seton Hall Collese, has prepared the next essay, which is used 
with the author's permission, 


* * * 


CAN STUDENT ACTIVITY PEES BE USED TO SUPPORT STUDENT ATTORNEY 
PROGRAMS? 


when one considers the complex issues surroundings the use 
of student activity fee funds by an organization for the purpose 
of hiring a student attorney, you enter into an area that is 
paramountly vasue and ill-defined., Current research indicates 
that neither state statues or court decisions have touched 
directly on this important area. iiost administrative decisions 
about such prosrans have turned on the issue of functionethat 
is; "What responsibilities will the student attorney hold?" 
The major problemn in dealins with this complex issue is the vast 
differences that exist in the statutes and constitutions of our 
50 states. vor this reason, this study will first analyze three 
questions which cach institution of hiner learninzs wrestling 
with this vroblem nust first answer. 
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Question ilo, 1 
SHAT IS THs SOURTMS AID ex? 
OF YOUR INSTITUTIONAL 
AUTHORITY? 


Sonce institutions of hisher cducation derive their authority 

from state statutes, others fron state constitutions. But the 
source and extent of that authority is immensely important to the 
issue of student activity fee usase. In 1959 students at Colorado 
State University challenged the authority of their State Governins 
Board to charge activity fees. The paynent of the fee was a 
condition of admission as well as a condition of the release of 
grades and transcripts, The challenge was unsuccessful because 
the judge concluded in this case, Randall v. Colorado State 
Board of Argiculture, that the Board operates under a general 
grant of power dGelesated by the legislature, which embraces the 
authority to imnose these fees and it is not necessary to find 
any specific statutory grant of such authority. Instead the 
court ruled, an express legislative limitation would have to 
be found and because none existed the challenze was denied. An 
important corollary to the Randall decision was the lezal review 
that was made of the disbursement of the activity fee funds. 
The court found that the money was being disbursed for projects 
that had a definite rleationship to the educational process and 
therefore the fee itself was definitely within the jurisdiction 
of the statutory power of Colorado State University. 


The importance of the Randall decision and other similar 
decisions is the clear statement of the breadth and scope of the 
statutory authority delegated to the governing board of the 
institution. In fact the court has said, time and time again, 
that one would have to find an express legislative limitation 
or be able to demonstrate no relationship to the educational 
process to restrict this general grant of power delegated by the 
legislature. In recent years the National Association of Student 
Personnel Adiinistrators" Concern Over Lesislative Development 
Project has revealed that in the states of Illinois and Indiana 
specific restrictive lesislation has been introduced in the 
area of student activity fees. In 1971 the Indiana bil] that was 
proposed but did not pass prohibited the Indiana state universities 
and colleges from collecting student assessments for "activities 
unrelated tothcir institutional courses in which they do not 
wish to participate and which they do not wish to support finane 
cially." The Illinois bill, which also failed, took special 
issue with intercollegiate athletics at the tax supported 
institutions of higher education in that state. But even though 
this bill was introduced, and many administrators feel there is 
a good possibility that it may succeed at a later date, the current 
situation is one of unlimited authority in this area for our 
institutions" governing boards. 


The state of Georgia is an excellent example of a state which 
has an expressed legislative limitation on the use of state funds 
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for legal counsel. ‘The Georgia Code, in Section 40-1614* 
states: 
"The Attorney Gencral and Department of Law is hereby 
vested with complete and exclusive authority and 
jurisdiction in all matters of law relating to the 
executive branch of the government and every depart- 
ment, office, institution, commission, committee, 
board and other agency thereof. Every department, 
office, institution, commission, committee, board and 
other agency of the state government is hereby prohibited 
from employing counsel in ay manner whatsoever, unless 
otherwise specifically authorized by law." 
In Georgia students would have to obtain specific legislative 
authorization to use state funds to support student attorney 
programs, 


The fact of the matter is in some states, like New York, we 
find legislation authorizing the student body of each campus to 
fix an annual fee for the support of programs of an educational, 
cultural, recreational, and social nature as approved by the 
campus wide representative organization of students. The 
legislation makes the fee mandatory for each student at the 
tine of his registration and in cases where it is deferred, 
the administration of the component campus is empowered to with- 
hold grades and transcripts of credits until said fee is paid. 
Even with, such specific legislation as we find in New York the 
court has ruled in Stringer _ v. Gould that the student bodies 
and their representative organizations did not have the authority 
to make the allocations themselves but that funds derived from 
the student activity fees must be allocated with the approval 
of the Board of ‘trustees, 


In this case Justice Harold Ii, Koreman stated that, "It 
is not within the province of the courts to determine in each 
instance whether the student sponsored program or activity is 
educational, cultural, recreational or social in nature. Inter- 
ference in matters involving the internal affairs of the state 
university would have the anomalous result of usurping by the 
courts of the powers and duties vested in the trustees by the 
legislature." Justice Koreman went further to indicate that the 
Board of Trustees cannot delegate the func tion of allocating 
student activity fees to a representative student council because 
under the mandatory student fee system those funds, under current 
New York statutes, are considered state money. 


*nditor's Note: 

Section /\D-1614 of the Georgia Code was amended by Section 
LO-1614 (adopted in 1971). Section 40-1614 authorizes the Attorney 
General to enploy private counsel for state agencies on the 
request of such agencies. 
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Under the "Guidelines" promulsated by the Chancellor of the 
State University of New York following the strinrer v, Gould 
case, Student sovernnents are permitted to retain lawyers as 
consultants. The "Guidelines! also provide for the use of student 
activity funds to support lawyers to represent student fsovernments 
in class action litigations., This class action litigation must 
be used only for the support of the followin: programs and for 
the benefit of the campus community. 


l. Prosraas of Cultural and educational enrichment 
2. Recreation and Social activities 

3. Tutorial pro rans 

4. Athletic prozrans 

5. Student publications and otner megia 


G. Assistance to recognized student orwtanizations, 
provided that the purpose and activitics of the 
organization are of educational, cultural, re- 


creational or social nature 
7. Insurance related to conduct of these prosrans 
O&O. Administration of these prosrans 


9. Transvortation and other student services in 


tati 
suport of these prosrans 


10. Reimbursenent to student officers for service to 
student soverniment 

“hen one understands the ‘lew York issue you can also 
comprehend the Wisconsin Attorney General opinion that, "The 
law requires that student activity fees be charted and collected 
for activities within the expressed or inplied powers of the 
Board of Resents,. ‘the Resents do not have any expressed autnority 
to hire an attorney for a particular student or for the studente 
body., It ic very doubtiul that. the hiring of an attorney for 
a particular student or for the student body could be implied as 
a necessary power of the Board. Accordingly, not having their 
expressed or implied power to hire an attorney for such purposes, 
the Board cannot charre and collect student activity feces for 
such purposes, nor nay the Board authorize the use of student 
activity tees, charged and collected for lesitimate purposes, 
for this unauthorized purpose." 


Every institution of hisher education inust determine whether 
or not its expressed or implicd power does include the power 
to hire an attorncy if the institution is, as in the case of 
both Wisconsin and New York, the body legally responsible for 
the student activity funds. lir. Janes We Webb, Legal Counsel for 
the State of Alabana Department of Sxauiners of Public Accounts, 
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suamarized his oovinion "that the students of the university may 
not be properly authorized to receive, hold or disburse any 
funds of the university and, further that no person should be 
authorized to reccive, hold or disburse any funas of the 
university without iirst Given proper kond conditions on the 
raithful discharse of his duties. I? the Loard of Trustees of 
or the University or Alabana has authorized the disbursement 

of these sunds by the students, then the Doard ise.bers are, in 
my opinion, jointly responsible, tosether with the President 

of tne University. IS, however, vie Poard has not acted on 

this matter, the University President is personally responsible 
on his bond for all funds expended in thic manner and should 
produce the necessary records to support these expenditures, 
Since tne authority to contract ror the university is a power 
necessary for the prover adininistration of tne affairs of the 
university, the Poara of trustees nay delesate such autnority to 
an officer or Nei OL o7 tne raculty, wno is in turn authorized 
under tne rules of the corporate an to transfer cortain of 
these powers to other aze nis., pince students and student 
organizations do not fall within the lezal definition of faculty 
or officors, the bower to Gonurace in the university's nanc, 
cannot D decelerated to tnei" Therefore, it would be impossible 
for the University of Alabana to have its representative student 
orcanization issue a contract for a stucent attorney because of 
the source and extent of the institutional authority 

“nestlon io, > 


A FOUR SVUD nT ACTIVITY 
MIDS PUBLIC AONYX? 


There seemce to be unusual jeneral asreement tnat student 
activity fees scnerate public funds if the activity fees are 
wandatory and not voluntary. iost states have statutes that 
clearly define public institutions of nisher education as bodics 
politic and corporate. These statutes 30 on to indicate that 
all fee incone senerated by a nandatory collection by a state 
institution of hisher education, and indecd all of its income 
from any cource, is to be held and administered by the Doara of 
Wrustees of that institution, all receints and expenditures 
are subject to insyvection by the auditor of the state, and this 
incone is leyall: considered public monies. In an opinion fron 
the Attorney Cenoral of the State of Ohio in 1971, the law is 
summarized as. sayin: “ALL public Monies constitute a public 
trust fund, State ox 2al, Smith v., Mabarry, and the expenditure 
of such funds is Jivitted to a ae purnoce, Lonler v., Powell. 
Where tne exvcenditure of lunds is expressly liited by E such 
funds cannot be spont ror any olher purpose, state rx Ral. Jalton 
Ve diondson, nile it is true that public funds can De -ranted 
to a private noteforeororit association, the srant must clearly 
be for a stated public pur pose, and it must contain linitations 
which insure the fuads will be expended for that purpose only." 
Williaa J. Brown, Ohio State attorney General, went on to say in 
another opinion tnat, "All the judges asree that public monies 
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could be used oaly for a public purpose, what the doctrine rested 
on Article YIII, Section h}, Onio Gonstitution, applicable ito 


the state itselr.e. itate ia 221, Leaveorton yve norna hola that 
such provision does nov orev ront mants veins made to corporations 
or sociations nov for profit where the purpose of the grant 
isa lic one. either the majority or the minority entere 
tained any doubts about the correctness of that holding. Donees 


aaa 

of public funds terofore are not restricted az to typo of orija- 
nization with tne excention of private business entities. ‘The 
grant itself, however, must be made for public purpose., Poth 
majority and ninowity also concurred in ihe view that sone 
control must be jumosed to sive reasonable assurance that the 
funds are actually used for the ranted purpose," 

This senerally accepted reasonin:s that student activity 
rees are public funds and that tney have to be used for a 
public purpose does not take into consideration anothor sesnent 
of case lav witich could lead one to believe the ovposite. 
In Pokorny v., Javno UYounty the court stated, "The tern public 
funds means Lunds behon. ins co the stave or to any county or 
public subdivision oF the state; more specifically taxes, 
custons , monies, etc., raised by the oneration of some general 
law and aspropriated by the government to the discnarse of its 
obligations, or for some public or governmental purpose; and in 
this sense it av»lies to the funds of every political division 
of the state wheroin ae are levied for punlic purposes. ‘ine 
tern docs not apniy to special funds, which are collected or 
voluntarily pour hed” for the cole benefit or che contributors 
and of which the state is aierely the custedian.”: Tais definition 


of public money is sustained in branch v, United States, -ederal 


Deposit Tnovrance Sorvoration v.e rC ale -00G Ve, lardestr 
and state ee Ce oe E SEE a, Troan. Under tnis definition, 
speciri ically Tne last ine, ztuđent activity funds would nov 

fall under tne consti tutional provisions concernins the use of 
public Roney pecause these funds are collected ne tne sole benefit 


of the contributors in which case the state is merely a custodian 
instead of a suardian. 


The second question of tne status of your student activity 
funds ic probaniy tne most. inportant question of the three. 
If tne decision within your iurisdiction is that student activity 
funds are not public jn nature and you do not have a complication 
caused by tne scope of your sovernin’: board's authority, it would 
be no lezal reason to stop the develovment of a student attorney 
prosrau. Tv on the other hand your student activity funds are 
public in nature, you will have to toil with tne third question. 
Suection “Wo. 3 
CAN YOU USE STUDENT ACTIVITY 
VUDS WHICH AN3 PUBLIC 
TAATU TOSUP PORT 
A STUDENT ATTORNEY 
PROGRA 1? 


if tho scone of your student attornney vronrai is Jas eed 
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to lesal counselins, it would be extremely difficult for you 

not to be able to justify that kind of expenditure within 

the parameters of your governing board's delermation of authority 
and to make the necessary connection to the educational process. 
This type of student attorney prosram would fall into the same 
kind of category as your reszular counselins services. Gut if 

on the other hand, your program is so broad that it noes beyond 
tne counseling aspect, you run neadions into a very difficult 
problem. 


If a student attorney's heln is sought by a student or a 
sroup of students for what is judged to be a private purpose, 
his would mean havin no direct connection witn the advancement 
of higher education. Or if the purpose of scekinz counsel is 
related to tne purpose of tne university and tne result sousht 
by the students is in conflict with the aims of the trustces 
and the administration, nublic funds could not be used by the 
students in such a case. Yor example, it would be illesal to 
use public funds to support a suit on the nart of one or a number 
of students azainst another citizen of tne state because that 
citizen will not have equal protection of the law in obtaining 
public funds for his defense. This vould also be true if the 
defendant was a company or an institution, 


This would be usin: public funds for the benefit of one 
citizen at the detriment of another. If such a circumstance 
exists, it is clearly an illegal exnenditure of public funds. 


Like a number of vositions that exist within our case law 
there are exceptions. For example, in iiew Mexico money collected 
by students sovernment is judsed to be public funds but the state 
believes that an expenditure for lesal aid is a proper one. The 
New tlexico Constitution also forbids donations of public funds 
to any person, association, public or private corporation but 
contains the following proviso: "Provided nothins herein shall 
be construcd to prohibit the state from making provision for 
the care and maintenance of sic and indisent persons." The 
state of ilew siexico believes that lesal aid falls within the 
provision in appropriate cases and assumes that the question 
implies legal aid to appropriate beneficiaries from the point 
of view of indisency. If a student can denonstrate that he has 
need of lejal assistance and at the same time be a student on 
the university cannus or a lower paid university worker, ne may 
seck assistance frou the lezal clinical office on campus. If 
a fee Seneratin; case is involved or if the person is ina 
position to afford a private attorney for a court action, then 
tne person will be advised to seek a private attorney. But 
if the student or lower paid university envloyee cannot afford 
the legal action which he needs, the clinical procsram will 
provide whatever assistance is necessary by using senior law 
students under the direction of the law dean and a subcommittee 
of the Loard of Bar Commissioners, In addition, only legal 
problems will be taken which appear to have ecucational value 
for the law student. 
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There are similar situations currently oneratins at 
institutions of hisher education which do nave law schools. 

But in tne case of iiew fiexico it is interestin« to note that 
these services are being financed by student activity fee funds 
which are legally judged to be public money in that state. 
Likewise, in the state of Nevada the Associated Students of 

the University of ilevada obtained permission this last year to 
hire lezal counsel for business matters only. In the agreement 
with the university it was made quite clear that the scope or 
function of the attorney's involvement would be limited to 
business affairs, If any request was siven to nim which he 
judsed to be outside the business area, he would be free to 
refuse to handle it. 

In the country today there are a number of prosrans which 
provide students lezal assistance beyond the counselins stases. 
The Student Government Association of the University of assa- 
chusetts has employed a full-time attorney since tne springs of 
1971. His salary and other funds for operations are collected 
by the university through a student activity fee, held ina 
trust fund, and distributed through appropriations of the Student 
Senate. The remuneration asreement between the students! 
attorney and the Student Government Association specifies that 
his salary shall be paid in accordance with the Student Senate 
Act establishing the legal aid prosram. ‘The student attorney's 
duties other than acting as counsel to individual students is 
to participate in lobbying efforts, act as seneral counsel to 
the Student Senate and its subsidiary committees, and appear in 
court for preliminary matters such as arrainssent and bail, 
Upon the direction of tne Student Senate ne could represent 
students in court, but because of the time limitations not many 
of these types of cases have come about. There are no regulations 
restricting him from suing or being involved in a suite against 
the university. 


Another legal services prosram is at the University of 
Oregon. Tne law firma of Babcock and Ackerman had been retained 
earlier to defend students when the “ederal Bureau of Investi- 
gation attempted to obtain student records. The Attorney 
General of Orezon ruled in 1971 that since the students were the 
direct beneficiaries of the legal service prosram, the Associated 
Students of the University of Oregon could use student activity 
fees for the funding of the program, The firm is now retained 
full time with Robert Ackerman acting as counsel for students, 
Since the firm is retained privately it may involve the university 
in litigation, but most of the assistance is in the forma of legal 
counseling. 


The first university attorney prosram was establisned by 
the University of Texas Students! Attorney Act of 1969. The 
office is funded with part of a voluntary student activity fee 
which is distributed by the university. Approximately 51,000 
of the 40,000 students contribute to the free. The attorney is 
considered an employee of the university and therefore may not 
take action against the university or its Board of Rezents, The 
attorney actively represents students in actions concerning 
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landlord disnutes and consumer fraud. ite also serves as counsel 
to the student acsenbly and may advise but not represent students 
in university disciplinary actions, 


The last cxannle probably best renresents where a nunber of 
institutions are joing in terkis of plannins for student attorney 
prosrans. If an institution were to adopt a voluntary activity 
fee or a voluntar: feo for tne sunport of tne student attorney 
prosran, the three questions tnat are raised. in this article 
would not be AE ON S The funds received from such a fee 
would not be public in nature and the scopes of authority of the 
soevernin: board of the institution would not have a direct effect 
on the use of the funds. ‘This sove to wnat is commonly called 
the positivo checkeofts system is becouin’; one of the more popular 


tools to provide students an as to take a more active 
role in not only lezal assistance but also in such areas as public 
researcn proun activities, 
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statute thal dea 


E. ACTIVITY reo AND hone DAC TATUNG 
A CASE S'RUDY 
by Joseph O'ieil* 6-195 
The leval hasic of student activit: feen in state universi 
in *“lori.da rests in the state otlatutes. ‘lhe firct Slorida 
Jo whta the subject of fcon In inelitutions of 


hither learnins dates back to Loh h whaien gtated: 


This 
1965 


"Tn case oi the admission of students...from other 
states, tne sanac way be admitted by and with the 
consetn and upon tine certification of the board of 
control upon cuch terus as to tuition, boara, etc., 
as tne said board nay, froi timo to tine, establish. 
The several. denartirents of the said collese and the 
said university shall be open to apolicatns for 
ad:iission who are citizens of this state at the 
lowest rate and exnense..." 1 


statute continued in force for 24 years, and then in 
the levislature replaced it with the followings re- 


worded ere which is in force to t hic Gay: 


fare 


"iho board of resents is invested een full power 


and authority to malke all rules and rezulations 
soverniny O nA or students to tne state 
university syste such rules and recslations 


Shall include, Bie not be limited to, e 
requisites, anuount of registration fees, activity 
fees, board, etc. as the said board may fron time 
to tine decan neccessary... Theo state university 
systen shalt be oven to citizens of this state at 
the lowest possible rate consistent with tne wele 
and efficiency or the institutions within the 
systen...'<¢ 


A sisnificant historical development in the establishins 


authority of activity fees occurred in 1959 when the legislature 
enacted this statuvite: 


"The board of control shall. each bienniun recommend 

to the leszislature the types and atjounts of rewzistration 
fees, tuition fees, and course fees which shall be darzed 
and collected fron al]. students ... The lesislature shall 
consider the recommendation and shall approve, alter, amend 
or chanse in any manner it determines to the best interests 
of the state..."3 


Flak s 


O'Weil is Operations Director, the University Union/student 


"ducational Provrans/Recreation, the ilorida state University. 
Used by permission. 


lchavter 259.02, Florida Statutes (1941). 
@chapter 240.052, Florida Statutes (1965). 


Sunapter 232.022, Florida Statutes (1959). 
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This statute transferred the inal responsibility and 
authority of establishing the activity fees from the board of 
reconts to the loyiclatere, and the le “islature has retained this 
authority to date, althoush in 1955 the statute was reevorded to 
read: 


Whe board shall. subuit. the types and anounts of 

resistration feos and tuition fees to tne lesis= 

lature before said feos aay becone eflective. 

Sho levislature snall consider such foes and shall 
ADOTO VG 5 alter, Bene or chango in any nanner it 

deo.is to be in the best interest of the state", 


An interesting; asvect of activity fees is that the Section 
20,005, lorica statutes exempted student activity Tunas fron 
the requirenent of mandatory depos zit in the state treasury: 


"ALL funds received by an institution or asency in 
tne state university systenu...cnall be deposited 
in the stato UPCAGUDY so The 2ollovins sunds 

shall be exo2nt fron tne provision of this 

and with tne approval ov the board of roments nay be 
denosi.ted outside of the stato treasury: 2 
(1) Student deposits (2) student activity funds..." 


The *lorida levislature snecifies the fee amount and 
authorizes collection by a Sonate Concurrent Resolution, for 
the 1972875 acadcnic year the major foes designated wore: 0 


OU Pe Wey pe DORRE er gg wee ease ty: eck ee wile aod Woke Roe Rie PO. 


REGEGURAPTOS: I no tare ica tee ele WB locates are wae Wed wee area 


viatriculacion mile soo 
(Graduate level 3152.50) 

Activity and Service ec Site 5O 
Canital Jizproveuent ee 20.00 


Buildin veo L250 


Student “inancial ee £50 
financial Aid Trust und 5.00 


the board o? Seapine danual states that the allocation of 
activity fees is "discretionary with each institution", 


"Chapter 7'.0.062, Florida Statutes (1965) 
Chanter 240.0953, “lorida Statute (19635) 
Garai l ; i Sy = 
1972 Senate Concurrent Resolution Mo. 12350 


iar 


soard oF Regents anual, Section 2, Page 64A 


There have been no court cases in lorida questioning 
the lesality of tne “lorida student activity fees, although 
there have been frequent inquiries raised by students as to who 
has final authority in allocatin:; these funds. In 1955, asa 
result of these student questions, the president of the University 
of Florida asked the state attorney general for an official 
Opinion on who has authority to allocate these funds. ‘he 


response read in part: 


"The president of cach institution, therefore, may 
receive proposals for allocation of student 
activity fees from Student Governiicnt, bul the 
final authority for naking such allocations rosts 
in the president or in university officials to 
whom the pr sident may Gdelevzate such a 
The president is Sn authority to delegate 


ity 


sucil resnons ibility to otiers than universit; 
officials". S 


Thus, only a "university official! may allocate such funds, 
uery: is he Student body president a “university official"? 


The #lorida statutes, alons with the Board of Resents 
Manual and the state attorney nea eral's opinion, appear to clearly 
encompass the bounds Witnin which the student activity fees are 
established and aministered. “nerc are, in fact, however, several 
legal anbisguities whica will now be explored. 


ALDIGUIYINS OF ACTIVITY Pms Til ELORIDA 


The misunderstandinss and neri.odic controversies over 
student activity fees in *lorida is partly a result of a vague 
and inconsistent use of terminolosies. In the florida statutes 
the funds are referred to as “activity fees" (240.052), then in 
another section as "re sistrati fon fees" (240.062), and as “student 
activity funds" in yet a third location (220.095). in the 
recent Cenate “Soncurrent Resolution thoy arc called "activity 
and service feos", In the Board of Regents! Vianual they are 
called "activities fee" in one place, and "student fees" in 
another location. These six terms are used interchaneably and 
are bound to cause confusion. 


Anothor area which results in considerable nicinterrretation 
is that the wordin; of the Boara of Recents! iianual, which the 
attorney teneral's opinion of 1969 relied heavily upon, has 
continually been revised. ‘the attorney jeneral quoted the 
statement fron this anual which read: 


‘student Govermient say propose to the president 
written reconnendations covering the allocation 
of that portion of the university fees fixed by 
lay or desi ned by the Board of Regents Tor 
student activity. 


OOpinion of the Attorney General (1-30-59). 


Q: PE yet ot x : 4 
“poard of Rensonts ianual, Section 7.el; 
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This statement was replaced in December 1971. by the thrase 
activities feo = aaount discretionary with each institution". 
This cryptic phrase ic most vague and itisleadins, for it seens 
to say inat the total auount is discretionary, but this is 
obviously not accurate ror the anount is fixed by the legislature. 
What was probably necant was that the allocation of the funds. is 
discretionary. ànother unclear aspect ic that the phrase does 
not say who at the institution has tne discretionary vovwer. 

nother parc ol the Board o? ÑNevenis! anual which nas 
existed since 19°] and ic in direct Sane to tne 1969 
attorney jeneral's opinion is: 


"In addition to normally reauired auits, Student 
Government shall make portodic audits of tne 
ľinancial records of Student or sanisations which 
receive funds fron svudent foes allocated by 

Student Govermacnt."10 


Vlocated by Student Gorernnent"™ 


The phrase “fron stvaent. fees a 7 
could be chansed to "Fron activity sees Allocated upon the 
recommendations of Student Governnent" and the inaccuracy would 


be avoided. 


A final consideration conters around the strons possibility 
of a lav sult in oguity keing brousat azainst Une Board o? Recents 


ad 


De a lora eate SSSL Le oS Universi ty os = lorida. student 
alleging SUS allocations or Clty La? foes anong the various 
state waivers. ties. A close analysis of the 1971/2 auarterly 
per capita breaitdown on Row tucse Jenda wore allocated witnin 

tne ee oa reveal tnat “OV students ana U of ¥ students 
receive loss than halt of the anovnt or those funds that students 
receive at the University of Soitn Clorida: 


Student Governuent Leo? 2690 eal 
ACV sos and yents Tzal GL Speke 
Student Or-vanizations KSA EO my 
ey a ears! 
wie tS tel? vel 


SUCH a court accion would bo si viiar to the 1970 Strin jer 
case - ee Zoriz where tune petitioner souvwht a resulator; 

for the Sunda and where the covrt instructed tne 
univers: ae gyoten to avply its adiiinistrative rognonsi bi latics 
so as to assure an cqui tablo use Of wlese Tna 


If such a couri case were to occur in ilorida, there is 
every possibility thal, as an cnd result, the “lorida Lesislature 
would react by clininatin: mandatory activity recs altogether as 
was done just recently by the 1972 Xew Yori le‘tislature. 


ferents! fianual, Section 2 nace 51 
2 ? í >. 


vity and Service rec, 


T . x 
Todle? Opealidown of Stud 
xr fs SCAT Ss 


ac preparea Dy tie hoax 
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mo clear w the conrusins and jneauLtable allocations 


tions ore o Zorel in the 


ol Bisse uada, none Teconrerds 


conclusion. 


COLCLUSIO. 


A clear grolanation is needed in “lorida as to the areas 
i Tosg Ore. to Tunae ay and taro, unt yeror Ty 


eie SS Chet en APO Sunes ACA eee 
student “Over wee can allocate -ori cnica activities, 
eyeuts and orsanvisgationz.e Fron apnroaches this 
belici Soulad. e ate, but Li dg now. tae COSC, 
The basic roble. Ln whe soard oT ~ne ents has 


* L 
. poriion oT tne rezistration îee called "Activity and 
onee A Det in ract only a ouall vorticn of this total 
anount is iven co whe at'dent yvern <ecnts to mato allocation= 


4 t 
reconmendations traced on teir ctudenteoriented activities, 


It would zeon tat a solution is to Givide activity feos 
cron service aa and to but into tne service fee catecory all 
tnos x Len the Board of ie ents velioves snoula be 
adminis’ y allocated. Sais would Lloave the activity Lee 

Sory OL “OSC areas lmr yazer tno coard of Retents 
S LA altey vhoa ctudent a eer cO ALLocate whthin 
tne woes T ome On corti enod. So Taw Vor -cinondivusas of 
suate Sunas. 


cuch a division as the followiny coula ne established: 


Governient Studont iicalih Prograns 
TETAS Tatercolleviate Athletics 

University Union 

student Publication 

tneraaural Proc tais 

gurer Services 


ACE 


G Dh 


Waen the soard os Non 3 recowtonds to the State levislature a 
brealidovn or the registration feo, Lt nignt then anpear as 
2 On LOWES 

Wiocated =y 


iatryiculation e? 2122.50  Ioard o7 ere un 


service cc cote University presidents 
Canital Iusroyenrcnt Fee 20.00 Doara of zeyents 
Deildin; Loe 15.50  Doard of Rertents 
Student Activity o SQ prudent govermicnts 


Ta 
Student inancial “co He 10 Yoord of Renen’s 
nancial âid Trust und ».00 “oara of Aducation 


"otal, Vesistracion see $100.00 
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i. Clarity the areas which activity fees fund. 


2. Sevtile confusion over who establishes activity fee 
mount, 


3. Give student governments a meaningful role in 
budgetary and fiscal matters, 


4, Establish an equitable distribution of activity fees 
among all the state universitics, 
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* * * 


F. RECENT CASES 


Readers may also be interested in citations to several 
recent cases provided by Estelle Feshbein, Esquire, Assistant 
Attorney General for the State of Maryland ina speech at 
the 1973 Convention of the National Association of College and 
University Attorneys. 


ATTACKS ON THE USE OF MANDATORY FEES FCR SPECIAL INTERESTS 


Randall v. Colorado Board of Arriculture, 
State District Court, Laramie County, Colo. (unreported) Student 


plaintiffs unsuccessfully attacked a mandatory football stadium 
construction fee. 


Chaney v. Ahler, 346 F.Supp. 869 (E.D. 1972). Facts 
unknown. 


Lace v. University of Vermont, April 30, 1973. Commerce 
€learing House College and University Reporter, #414, paragraph 
1993. Plaintiff student unsuccessfully attached the assessment 
of a mandatory student activity fee, when portions of the fee 
funded activities he did not support, such as fees for "radical" 
speakers, and "radical" publications and films. 


Veed v. Schwartzkoff, 353 F. Supp. 149 (D.C. Neb. 1973). 
Plaintiff student unsuccessfully challenged the constitutionality 
of mandatory student fees used to subsidize the campus newspaper, 
the student government, and the speaker's program. 


SPECIFIC USES OF ACTIVITY FEES 


Joyner v., Whiting, 341 F. Supp. 1244 (M.D. N.C. 1972), F. 
ed 1973). Presidented withdrawal of activity fee support 
to student newspaper deemed violative of Ist Amendment. 


Larson v. Board of Regents of the University of Nebraska, 
204 N.W. ed 568 (1973). Plaintiff unsuccessfully challenged 
the use of a mandatory student fee to support a newspaper and 
speakers whose views differed from plaintiff's. 


Swevies v. University of Oregon, Circuit Court, Nomak 
County, February, 1973 (unreported). Plaintiff unsuccessfully 
attached trustee's authorization for student government to fund 
the Oregon Public Interest Research Group. 


CONTROLLING USE OF FEE 


Lovello v. Caplan, (1972 or 1973) citation unavailable. 
University of Maryland = College Park Student Government allocated 
{250.00 to a homophile society. Maryland Regents refused to 
allow this allocation. Homophile Society then changed name to 
"Gay Alliance" and filed suit. District Court granted summary 
judgment on procedural due process grounds. 
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An appeal was filed, and to avoid a contempt of court 
citation, the second year's allocation was approved by the Regents, 
pending the appeal. The appellate court held the appeal to be 
mooted. 


Smith v., The University of Alabama at Huntsville, U.S. 
District Court, Northern District, Alabama, May 6, 1973, Civil 
action No. 72-1108. Facts unavailable. 


* * * 


To summarize this chapter would be nearly impossible, 
and the editors will attempt only the most cursory summary of 
the excellent materials presented. 


Perhaps Mr. O'Neil's comments regarding statutory and 
regulatory clarification should be the starting point for any 
administrator faced with this problem. Should statutory/regulatory 
Clarification of the three questions raised at the commencement 
of this chapter not prove to be possible, either due to political 
exigency, bureaucracy, `.. or otherwise, a legal opinion, 
or better yet a court suit to determine these issues may be 
appropriate. 


The editors feel obliged to point out the reluctance of 
the courts to intervene in institutional matters, and the continu-= 
ing budgetary pressures which may cause the student activity and 
service fee to become, like the do-do, a creature of the past. 


Having observed the budgetary process at several institutions, 
the editors note that student service funding is difficult to 
establish and maintain, and that student service administrators 
should exert every effort to guarantee the continuation of student 
service resources, using the several avenues suggested in this 
chapter, 
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CHAPTER VII 


FACILITIES, SPEAKERS, SOLICITATION, SOUND EQUIPMENT 
A. CONTROL OF UNIVERSITY FACILITIES AND CAMPUS SPEAKERS 
B. SOLICITATION ON CAMPUS 
C. CASEs wISCONSIN STUDENT ASSCCIATION 


* * + 


In this chapter, we have selected materials on the topics 
set forth in the chapter title. 


The bulk of the litigation in this area has been over 
campus speakers, and a fulsome discussion of the case law 
of that topic is set forth. 


Additionally, the problems attendant to sales and 
solicitation on campus are addressed. The rights to sell 
and buy may not be as specifically recognized as the rights 
to hear and speak, but the law of campus solicitation is 
beginning to develop. 


We then present a single case on the regulation of sound 
amplifying equipment. The reader should note that there are 
many other cases on this topic, 


The editors have not dealt with a difficult legal 
question which is at least bears on this chapter - the 
question of access of non-university person to the campus. 
Both of the editors have written and lectured on the new 
roles campus police must play in the 70's, and the rising 
rate of criminal activity across the country, especially 
as that activity relates to drug sales and violent crimes, 
means the problem must be addressed by administrators. 
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A. CONTROL OF UNIVERSITY FACILITIES 
AND CAMPUS SPEAKERS 


by Howard C. Huff and Robert W. Day 
INTRODUCTION 


In the past ten years, legal cases concerning the use of 
college and university facilities have increased. This essay 
describes the current state of the law on the use of facilities. 
The cases and guidelines presented herein will apply only to 
state colleges and universities or private schools where 
sufficient state action can be shown to require such 
application. (13) 


The college or university can limit the use of its 
buildings to their special function of education (16), but 
if the doors of such buildings are opened for other than 
academic purposes, they must be opened under constitutiorally 
consistent conditions.(4,10) (The same type of constitutional 
constraint applies to the recognition of student groups(8)) 
Alternately, any university can close its doors to all off- 
campus speakers, if it so chooses, but that likelihood is 
extremely remote if that university expects to remain an 
institution of higher education.(6) The above issues often 
become intertwined with one or more of the following issues 
of: (1) general First Amendment rights, (2) general Four- 
teenth Amendment rights, (3) recognition of student groups, 
(4) rights of a university to establish regulations, (5) rights 
of speakers, student groups, and the public in general with 
relationship to facility usage, and (6) the right of the 
university to maintain order. 


The courts have held that the university possesses the 
authority, and has the duty, “to make and enforce reasonable 
rules applicable to students, faculty, and campus invitees 
alike to ensure the maintenance of order and decorum with its 
education system."(17) The courts have also said that the 
power of the university to maintain order at any campus 
meeting remains uninhibited by the requirements of free 
speech.(17) It has also been determined that college 
students and faculty maintain their First and Fourteenth 
Amendment rights on campus. 


*Messrs. Huff and Day are students at the Florida State 
University. Used by permission. 
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The question facility usage affects four constituencies: 
(1) the individual speaker from off-campus, (2) faculty groups, 
(3) student groups, and (4) the public either individually 
or collectively. All four present slightly different 
questions in relationship to facilities use. The individual 
speaker encounters problems associated with First Amend- 
ment rights such as prior restraint, qualifications, past 
actions and potential ramifications of his speaking. Faculty 
groups, other than when supporting student groups, rarely 
become involved in this controversy except through unioniza- 
tion attempts. The right to hear and to be recognized are 
generally the banners under which student groups clash with 
policies governing facility usage. The public enters the 
picture when rules are promulgated prohibiting undesirable 
persons or persons with no legitimate business from entering 
or remaining on campus, 


CASE DISCUSSION 


Controversial student groups during the 1960's sought to 
invite controversial guest speakers to appear on campus. 
Considerable litigation arose over the right of these 
individuals to appear on campus and on public institutional 
property. For example, in Snyder v. Board of Trustees of 
the University of Illinois (16), a university-approved student 
literary group invited a member of the Communist Party to 
speak on campus, with the understanding that he would not 
promote the views of the Party. The defendant cited a 
state statute, known as the Clabaugh Act, which prohibited 
un-American organizations or persons from using state- 
supported facilities. However, the court ruled that the 
university had an “open door policy with regard to guest 
speakers invited by an approved student group," and that 
the university denied permission in this case because of 
the speaker's “associations and views." The court held 
that the Clabaugh Act "lacked the precision of language 
required for a state statute which was needed for upholding 
First Amendment rights." Thus, a motion by the plaintiff 
for summary judgment was granted, and the statute was deemed 
void. 


In a case against the administration of Auburn University 
(3), an officially chartered organization called the Human 
Rights Forum was denied permission to invite Reverend William 
Sloan Coffin, Chaplain of Yale University and an outspoken 
critic of the Vietnam War, to appear on campus. Prior to 
his invitation, Auburn had no written or oral guidelines 
for inviting guest speakers. Upon receiving the request 
to invite Coffin, however, the President of the University 
prepared guidelines for inviting speakers. These guidelines 
did not allow individuals to speak who (1) would advocate 
breaking laws, (2) had been convicted of a felony, or (3) could 
be construed as giving the official position of Auburn 
University in a speech on a controversial issue. An appeals 
court upheld the lower court's decision, declaring that these 
guidelines were vague, arbitrary, and in violation of the First 
and Fourteenth Amendments, 
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In at least one instance, a court has undertaken to write 
guidelines for recognizing guest speakers when institutions 
fail to adequately perform. In Stacey v. Williams (17), a 
Federal District Court declared that the Board of Trustees 
for state-supported institutions of Mississippi had failed 
to comply with a court order to revise its speaker regulations; 
therefore, the Court re-wrote the Trustees regulations. 

The Court ordered the regulations it had drafted to remain 
in effect until superseded by subsequent regulations adopted 
by the Trustees consistent with the Court's regulations. 


The regulations written by this Court were put to the 
test in Molpus v. Fortune, when the Young Democrats at the 
University of Mississippi were denied permission to invite 
the President of the student body at Mississippi Valley State 
College, a black institution, to speak on campus (11). In 
this case, the student organization complied with the rules 
and procedures established previously by the Federal District 
Court; however, the President and Campus Review Committee 
chairman did not approve the request of the Young Democrats. 
The defendants cited the violence which had occurred at 
Wississippi Valley State over racial issues, and alleged 
that the “proposed speech of the student body president 
would constitute a clear and present danger to the University." 
The plaintiffs sought an injunction which would enjoin the 
University from interfering with the rights of students to 
invite guest speakers. Furthermore, they requested that the 
Court devise procedural guidelines for the operation of 
the Campus Review Committee at the University of Mississippi. 
In this instance, however, the Court did not seek to 
"substitute its judgment for an administrative agency of the 
state"; rather, it sought to place the burden of proof on 
the defendant to prove that the speech of this individual 
will be a "clear and present danger to the University's 
orderly operation." ‘The Court recognized that because of 
the nature of the student body and its racial composition, 
violence was unlikely to occur at the University of Mississippi, 
even if advocated by a guest speaker. The President and 
Campus Review Committee were ruled “overly cautious in their 
actions," since the danger resulting from a speech on 
this campus "was not real or apparent." 


Although the Federal District Court in Stacey revised 
policies governing the invitation of guest speakers, drafting 
such regulations is ordinarily the responsibility of the 
institution. A Tennessee Court recognized that the defendant 
administrators in Smith v. University of Tennessee (15) were 
"responsible citizens who hold high positions in the state," 
and that "they will abide by the (judicial) declaration 
that the University is not in accord with the plaintiffs' 
First Amendment rights." In this particular case, a university- 
sponsored lecture series group invited Dick Gregory, and later 
invited Timothy Leary, to speak at the University. The Board 
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of Trustees had appointed a committee to develop new policies 
for guest speakers; however, the speakers were invited prior 
to the Board's approval of these policies. Upon being refused 
to allow these persons to appear, the student organization 
filed suit. Declaratory relief was granted by injunctive 
relief was withheld, with the stipulation that the plaintiffs 
could renew their application at a later time. 


In at least two states (Mississippi and North Carolina), 
the courts have intervened and struck down state statutes 
which allowed “speaker bans" in public institutions of higher 
education. In North Carolina, suit was brought against the 
University of North Carolina at Chapel Hill in 1966 by the 
President of the student body (5). In this case, Frank 
Wilkinson, Executive Director of the National Committee to 
Abolish the House Un-American Activities Committee, and 
Herbert Aptheker, Director of the American Institute for 
Marxist Studies, were invited to appear on the Chapel Hill 
campus in March, 1966 to speak against the Vietnam War. 

The university administration did not grant these persons 
permission to appear, alleging that to do so would violate 

a state statute. The state statute prohibited persons who 
were (1) members of the Community Party, (2) known to advocate 
the overthrow of the Constitution of the United States or 

the State of North Carolina, or (3) known to plead the Fifth 
Amendment of the Constitution of the United States in refusing 
to answer any question with respect to Communist or subversive 
connections or activities from speaking. A U. S. District 
Court declared the “speaker ban" statute to be unconstitutional, 
null and void, holding: 


Even where there is limited regulation of 
speech on state-supported colleges and 
universities and regulaticns are drawn 

in clear, narrow terms, regulations may 
not be used to deny either speakers or 
listeners equal protection of laws by dis- 
criminating among speakers according to 
orthodoxy or popularity of their political 
or social views. 


Although the District Court in North Carolina declared un- 
constitutional the statute prohibiting certain kinds of 
speakers, the Supreme Court of Florida upheld a statute in 
that state when "it reasonably appears that the speaker would 
advocate the violent overthrow of the United States, Florida, 
or other government" (10), In this case, an appeal to dis- 
solve an injunction was denied to the SDS at Florida State 
University. ‘The President of the institution denied the 
students' request to use campus buildings for guest speakers 
at an SDS rally. When these speakers violated the President's 
ruling and seized a building for their own use, a Circuit 
Court granted the President's request for injunction. The 
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Supreme Court of Florida upheld this ruling, since the 
activities of the SDS fell beyond the limits of protected 
speech under the Constitution. The Court acknowledged the 
firect seizure of a building as a direct threat, rather 
than an implied threat, and therefore acted accordingly. 


In retrospect, the courts have looked unfavorably upon 
state statutes and institutional regulations which are 
vaguely written or arbitrary in their application. Only 
when violence or disruption was more than implied have the 
courts unheld the right of an institution to prohibit either 
controversial student groups or guest speakers from appear- 
ing on campuses and using institutional facilities. 


CONCLUSIONS 


Generally, one cannot arbitrarily deny facility usage 
for other than academic purposes. (3 If regulations exist, 
such may not be vague or indefinite. For example, the 
New York Supreme Court ruled that the "regulation of a New 
York City college that in order to qualify for use of 
college facilities a program must be determined to be 
compatible with aims of the college partakes of that quality 
of indefiniteness which renders the regulation offensive 
to the First Amendment of the Federal Constitution."(4) 
These two rulings have most impact on the relationship 
between the general public and educational facilities. 


Student and faculty groups generally fall into the same 
category in regard to use of university facilities. The 
actions that cannot be taken which affect this category are: 
(1) to flatly ban demonstrations on campus (18,10), (2) to 
place responsibility for violations of regulations or law 
upon an organization rather than speaker(6), (3) to deny 
facilities to subversive organization or its members(16), (4) to 
restrict the source of invitations to speakers to the 
university administration(17), and (5) to fail to have 
regulations and necessary forms readily and adequately 
available(6). 


Most statutes and regulations have been directed against 
individual speakers. The university cannot exclude those 
speakers whom it doesn't like, if other outside speakers 
or organizations have been allowed on campus. In regard to 
speakers are: (1) rules and regulations must be reasonable 
and equally applied, and (2) regulations must not function 
as prior restraint and therefore deny either the speaker's 
right to speak or the audience's right to hear. In respect 
to rules and regulations governing outside speakers, one 
cannot: (1) have unlimited review time for a request for 
speaker(6), (2) fail to adequately define impermissible 
advocacy on the speaker's part(6), (3) have a student-faculty 
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speaker review board which exists on paper but not in fact(6), 
(4) fail to specify the administrative officer who will 
approve the speaker(6), and (£) require that a speaker who 

is denied the right to speak wait until next scheduled meeting 
of trustees to begin a due process hearing(6). 


The courts have ruled that one cannot deny speakers 
the right to speak due to the following: (1) a candidate 
for public office(17), (2) religious speakers(17), (3) a 
convicted felon(17), (4) someone who has willfully damaged 
property of any institution of higher learning or has 
disrupted any institution by willful acts resulting in 
violence(17), (5) someone whose mere presence would con- 
stitute a clear and present danger of inciting a riot on 
campus(17), (6) someone who advocated, in the past, violent 
overthrow of government(17), (7) someone who is prohibited 
by other (non-speaker) regulations(17), (8) a known member 
of the Communist Party(16), (9) someone who has pleaded the 
Fifth Amendment with respect to Communist or subversive 
activities before any duly constituted state or federal 
tribunal(16), (10) someone who might advocate lawlessness 
(unless clear and present danger can be convincingly shown) 
(3,15), (11) someone who is not considered competent to speak 
on the topic(15), (12) someone whose topic is not relevant 
to approved constitutional purpose of inviting organization(15), 
(13) someone who might present a personal defense against 
alleged misconduct or crime which is being adjudicated 
in courts(15), or (14) someone who might speak in a libelous, 
scurrilous or defamatory manner(15). 


One can, as mentioned earlier, ban all outside speakers.(6,10) 
One can regulate usage through reasonable rules,(10,14,15,17) 
or give preference to an academic event over an invitation 
to a guest speaker sought to be scheduled for the same time.(17) 
One can say that university facilities shall not be used 
for the purpose of organizing or carrying out unlawful 
activity.(12) “Regulations limiting use of campus to 
university personnel, invitees, visitors and guests, except 
when public events are held on campus, and requiring persons 
on campus to provide identification upon request are 
permissible."(14) Regulations permitting exclusion from 
campus of outsiders who have no lawful business at institution 
is acceptable.(7,9 (appeal pending) ) 


Rules, acceptable to the courts, regarding facility 
usage apply equally to student and faculty groups. For 
instance, one can place (1) reasonable restrictions on 
demonstrations on campus such as registration of event, 
time, and place(2, 18), (2) close a public building to 
demonstration(2,18), (3) prohibit demonstrations on athletic 
field during a scheduled athletic contest(19), (4) restrict 
campus groups from sponsoring religious worship services on 
campus (but not from sponsoring religious speakers)(17), 
and (5) require that a reasonable period of time before a 
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proposed speaking engagement that the name of the requesting 
organization, proposed date, time and location, expected 
size of audience and topic of speech be filed with the 
appropriate review group (or person). 


As far as speaker regulations are concerned, one can: 

(1) "deny an invitation to a guest speaker unless it is approved 
by the executive head of educational institution or such 

person or committee, as he may authorize to act in his stead, 
but the approving authority must act in accordance with 
correctly prescribed standards, within an ample time after 
submission, and a prompt review of decision must be afforded"(17), 
(2) “deny an invitation to a guest speaker if it reasonably 
appears that the speaker would advocate violent overthrow 

of government ..., willful destruction or seizure of 
institution's buildings ..., disruption or impairment, by 

force, of institution's regularly scheduled classes or 

other educational functions" or physical harm to university 
personnel(17), and (3) require investigation (within limited 
time) before approval(17). "Prior restraints such as off- 
campus speaker regulations are not unconstitutional per se, 

but they must be narrowly drafted so as to suppress only that 
speech which presents clear and present danger of resulting 

in serious substantive evil which university has right to 
prevent."(17) 


The conclusions set forth above were based on a review of 
nineteen cases involving the use of educational facilities. 
The most important case in this group is Stacey v. Williams, 
300 F. Supp. 963 (1969). Every administrator concerned with 
the regulation of facilities should read Stacey. 


Before preparing a set of regulations for facility 
usage, the administrator should ascertain what he can or 
cannot regulate. He should know that he can make and enforce 
reasonable rules to insure the maintenance of order and 
decorum on campus. He should know that once he opens the 
doors to outsiders, they must remain open under constitution- 
ally consistent conditions. The First and Fourteenth Amend- 
ment rights of students, faculty, or outsiders cannot be 
violated, Frior restraint cannot be practiced unless clear 
and convincing evidence of present or imminient danger can 
be shown. Due process must be adhered to in this instance. 
At this time, statutes or regulations limiting access to 
campus by only those with lawful business on that campus 
are valid, but this matter is still in litigation. He 
must write clear, definite regulations which must include 
such items as limited review time for request and allowance 
of faculty and/or student invitations to guest speakers 
as well as by university officials. He should realize 
that most of the regulations and statutes that have been 
overturned by the courts have been ruled to be vague and 
indefinite or to be practicing prior restraint. With these 
guidelines the university official should be able to produce 
a sot of reasonable regulations on facility usage which the 
courts will uphold. 


10. 
ll. 
12. 
13. 
14, 
15. 
16. 


17. 
18. 
19. 
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@, SOLICITATION ON THE CAMPUS OF FLORIDA STATE UNIVERSITY: 
LEGAL GUIDELINES FOR POLICY DEVELOPMENT 


by Robert B. Kimmel* 


INTRODUCTION 


The primary purposes of this essay are to identify and 
review constitutional, statute, administrative and case law 
pertinent to on-campus solicitation at Florida State University 
and to develop guidelines which will enable institutional 
administrators to implement appropriate solicitation policies. 


SOLICITATION DEFINED 


Solicitation has been defined to mean an offer to sell 
goods, services, or merchandise in either of the following 
methods: 


a. Persons-to-person contact on the public streets, 
highways, parks or other public areas within the 
city limits of Tallahassee, Florida. 

b. Door-to-door contact at private residences, 
apartments, rooms or hotels or lodging places 
within the City of Tallahassee, Florida. 

C. Contact by telephone within the City of Tallahassee, 
Florida. 


CONSTITUTIONAL LAW 


The Constitution of the United States does not make specific 
reference to solicitation. Article I addresses freedom of 
speech; Article X reserves powers to the States; and Article 
XIV provides that personal liberties shall not be stiffled 
and that equal protection of the laws shall be required. 


STATUTE LAW 
The laws of the State of Florida which pertain to solicita- 


tion require all persons except those specifically exempted 
by the law to obtain a state or county license in order to 


*Robert B. Kimmel is Assistant Vice-President for Student Affairs 
at the Florida State University, and a doctoral student in 
Higher Education Administration. This essay was developed 

‘in a class taught by one of the editors, and was used as 

the basis for developing a policy on solicitation. 
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"engage in or manage any business, profession or occupation" 
for which an occupational tax is required.3 The educational 
related exceptions include: 


205.192 Charitable, etc., organizations; occasional 
sales, fund raising; exemptions. 


No occupational license shall be required of 
any charitable, religious, fraternal, youth, 
civic, service, or other such organization 
when the organization makes occasional sales 
or engages in fund raising projects when 

the projects are performed exclusively by 
the members thereof and when the proceeds 
derived from the activities are used ex- 
clusively in the charitable, religious, 
fraternal, youth, civic, and service activities 
of the organization, ® 


205.201 School activities, certain exemption. 


College and high school students may, with 
the approval of the athletic association 
or authority of their school, sell the 
pennants, badges, insignia and novelties 
of their school without being required to 
pay a license. 


Florida State University as a public institution of higher 
education within the municipal boundaries of the City of 
Tallahassee must also comply with city ordinances. Sections 


of the Tallahassee Municipal Code which pertain to peddling 
and soliciting specify: 


Sec. 24-1 Permit required for peddling merchandise, 
soliciting subscription contracts for 
books and periodicals. 


It shall be unlawful for any person to 
peddle for sale any goods, wares or 
merchandise or to solicit orders therefor 
or to solicit or sell or offer to sell 
subscription contracts for any magazine, 
newspaper, book or periodical within the 
city without first securing a permit from 
the city manager as provided in this 
chapter. (Code 1951, 19-1).© 


Sec. 24-5 Permit required for charitable solicitations. 


It shall be unlawful within the city for 
any person to solicit or to accept alms 
or gifts for any person, any charitable 
organization, any patriotic organization, 
or any philanthropic organization; to 
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promote or participate in any entertainment, 
fair, bazaar, or carnival, or offer for 

sale tickets therefore, in the name of 
charity, patriotism, fraternalism, or 
philanthropy; or to solicit or accept 

gifts except by an organization on its 

own premises, without first obtaining 

a permit from the city manager as provided 
in this chapter. (Code 1951, 19-6). 


ADMINISTRATIVE LAW 


Sections 240.001 and 240.042 of the Florida Statutes give 
full power and authority to prescribe rules and regulations to 
govern student life to the Board of Regents; make the President 
of each institution responsible for management of the institu- 
tion; and make every student subject to all laws and all 
Board of Regents and university rules and regulations. 


The Florida Board of Regents has adopted policies in the 
Operating Manual which define the responsibility of institutions 
in the State University System in matters of freedom of 
expression, student life, and in commercial solicitation. 


The specific Board of Regents policies which pertain to 
solicitation are: 


2.4 Commercial Solicitation on Campus. 


A. The regulation of commercial solicitation 
on campus and the posting of advertising 
material on campus bulletin boards is 
necessary in order to conserve the time 
of faculty and staff members, to protect 
the personal belongings of students 
living in housing facilities controlied 
by the University, to prevent unnecessary 
distraction during classes and study 
periods and to protect the property of 
the university. 


B. Solicitors and tradesmen, including students, 
faculty, and other university personnel, 
are prohibited from entering the grounds 
or buildings of any institution of higher 
learning in the State University System 
for the purpose of transacting business 
with students, faculty, or other university 
personnel, unless they have been issued 
a permit for this purpose by the Fresident 
of the respective institution or his 
designated representative. 


C. The posting or distribution of advertising 
material shall be limited to the permanent 
official bulletin boards of the university 
under the same permit system.10 
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The Florida State University has also adopted certain 
policies and procedures pertaining to the freedom of expression 
and solicitation. These include: 


Section 100 Policies and Procedures, Freedom of Expression. 


The right of all students to seek knowledge, 
debate ideas, form opinions and freely 
exnress their views is recognized. This 
right must be exercised in a manner which 
will not interfere with the same rights 

and freedoms of others in their enjoyment 
of the benefits of the programs offered 

by this University, or their lawful use 

of University facilities. 


Circulation of literature on campus. The 
basic freedom of students to write 

and distribute literature and to express 
thoughts and beliefs is recognized, within 
the limits of applicable law. The circula- 
tion by students of literature, identified 
by authorship and sponsorship, within the 
provisions of Section 100, and consonant 
with laws, Board of Regents policies, and 
University regulations, will be allowed.1lé2 


Sale of literature by students. Sale of 
literature by students is permitted, subject 
to applicable law, conditioned upon arrange- 
ments being made through the Student 
Activities Office.l 


Specific policies have been stated in the Florida State Uni- 


versity Operating Procedures Manual pertaining to Commercial 
Solicitation. Under these procedures: 


All persons, including University community members, 
must have a permit issued by the University before 
selling or offering for sale any item, or posting 

or distribyting advertising material, on the University 
premises. 


All soliciting done on the University premises must 
be approved by the Director of Business Services, 
except for the sale of newspapers in the dormitory 
and housing areas, and certain activities sponsored 
by student organizations. 


All solicitors must have a University Solicitors’ 
Permit, except students representing student organ- 
izations. All applicants for a permit must have in 
their PoSseeslon a valid City of Tallahassee Solicitors' 
Permit.+ 
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CASE LAW 


The constitutionality of university rules restricting 
solicitation on campus was seriously challenged in New Left 
Education Project ECT et al., V. Board of Regents of the 
University of Texas System, 1? In this case, the University 
of Texas restrained the members of the New Left Education 
Project from distributing a newspaper in violation of the 
Board of Regents rules and regulations.1& University rules 
were challenged as violative of the First and Fourteenth 
Amendments. The state court initially ruled that the regulations 
of the University were not in violation of the Constitution 
and granted a temporary injunction against the sale and 
distribution of the newspapers. The plaintiffs, upon appeal 
to the District Court, argued that the rules violated both 
the rights of speech and association because such rules were 
overly broad and mere licensing schemes. The District 
Court reversed the trial court decision and ruled that soliciting 
dues-paying members for a lawful organization is speech 
as deferred in NAACP v. Alabamal9 and Schneider v, State“ 
as is the distribution of literature which communicates 
thoughts between citizens, Hague v. c.1.0.%1 especially when 
the content is political. In addition, the court ruled that 
the sale of literature with or without profit was equally 
protected, Ginzburg v. United States;“* New York Times v. 
Sullivan.“ 


It was held that magazine salesmen could be prohibited 
from classrooms because of disruption in passing out sub- 
scription forms; a non-discriminatory rule could limit the 
number of solicitation booths allowed on campus; an anti- 
litter rule would be appropriate; but the Regents' rules were 
invalid as licensing regulations as they did not set forth 
adequate guidelines governing the issuance of such authoriza- 
tion. While the Regents could prohibit disruptive or fradulent 
sclicitation, they could not deny First Amendment rights. 

A consitutionally permissible rule should be devised that would 
limit purely gommercial solicitation on campus. Valentine v. 
Chrestensen.~< A further contributing factor was the 
undisputed fact that a great deal of commercial and non- 
commercial solicitation was allowed on the campus. 


Similarly, in Dunn v., Tyler Independent School District, ©) 
the courts held that even though the governmental purpose 
was legitimate and substantial, that purpose cannot be pursued 
by means that broadly stiffle fundamental personal liberties 
when the end can be more nearly achieved. Elfbrandt v. Russell, © 
Shelton v. Tucker, 7 In Lovell v. the City of Griffin, plaintiff 
contested a city ordinance in which the practice of distribut- 
ing circulars, handbooks, advertising or literature of any 
kind whether articles were delivered free or sold within 
the city limits was prohibited without first obtaining written 
permission from the city manager. The chief of police was 
"required and directed to suppress the same and abate any 
nuisance." The court ruled that the ordinance was invalid 
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on its face in that it struck at the very foundation of 
the freedom of the press by "subjecting it (the press) 
to license and censorship” ruling that the appellant was 
not required to seek a permit. 


In Staub v. The City of Baxley, ?? the court ruled that 
a city ordinance regulating solicitation of labor union 


memberships was invalid on its face since it made the 

guarantee of freedom of speech contingent upon tne will of 

the mayor and council and thereby constituted a prior restraint 
contrary to the Fourteenth Amendment. ‘The plaintiffs in 

this case were soliciting applications for membership in 

a labor union in the private homes of employees without 
applying for or obtaining a solicitation permit. 


Finally, in Largent v. Texas, the appellant was charged 
with violating a city ordinance by unlawfully offering books 
for sale without making application for permit. ‘the ordinance 
provided that "the mayor, after investigation, may issue 
a written permit to said person for the purpose of soliciting, 
selling, canvassing, or census taking." The books in question 
were religious. The court decided that it was unnecessary 
to determine whether distribution and solicitation of the 
publication in question constituted sales or soliciting 
contributions. Since dissemination of ideas depended upon 
the approval of the distributor by the official (mayor), 
it represented administrative censorship which abridged 
the freedom of religion guaranteed by the First Amendment. 30 


In katz v. weAulay , 2+ the plaintiff sought to stop 
enforcement of a New York Board of Regents and Board of 
Education rule prohibiting all solicitation of public school 
pupils. In this instance, the plaintiffs had distributed 
a one page leaflet soliciting funds from their fellow 
students in the high school corridors. The Court of Appeals 
ruled in favor of the school district in supporting the enforce- 
ment of the Board of Regents' policy since the policy was not 
intended to prevent the exercise of free speech, but rather 
to protect school children from annoyance at the hands of 
solicitors. The distinguishing feature in this case was 
the focus upon demonstratable harm rather than fear of 
disturbance, (Tinker v, Des Moines Community School District) 32 
It is important to note, however, that there seems to be 
a difference in the restriction of certain communicative 
actions in the cases of university students from that called 
for with secondary students in relatively similar circumstances. 3 


In Scoville v. Board of Education, 34 students were 
disciplined by school authorities following the students’ 
distribution of an underground newspaper. School authorities 
were unable to prove a reasonable likelihood of substantial 
disruption and the courts held that although the underground 
newspaper was sold to students, the school authorities did 
not act pursuant to an anti-solicitation regulation, 
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SUMMARY 


Only in recent years have educational institutions been 
taken to court over on-campus solicitation policies. Because 
court reversals of solicitation policies can be harmful to 
the institution and extremely expensive, administrators need 
legally valid guidelines which will insure that student 
Solicitation rights are observed while concurrently protecting 
the institution and the students from solicitors and peddlers 
who may cause harm and bring disturbance to the campus, 

This study indicates that both the Board of Regents and 
Florida State University should review their policies 
pertaining to solicitation. The following guidelines 
should be especially helpful in any revisions. 


GUIDELINES 


1. An institution is authorized to establish and 
administer solicitation policies as long as the authority 
is exercised with discretion, fairness, and without capricious- 
ness. ‘The will of the administration can not be the 
guiding factor in determining who can solicit on campus. 


2. Institutional solicitation policies must not hamper 
the constitutional rights of freedom of speech, personal 
liberties, or provide less than equal protection to all 
students. 


3. Institutional solicitation policies must not violate 
state statutes, educational agency regulations, or county 
or municipal codes, nor violate the Constitution of the 
United States, or the state constitution. 


4%, Institutional jurisdiction must be limited to on- 
campus institutional property. 


5. Institutional solicitation policies are governed 
by the rules of administrative law. No particular solicitation 
law model is required. 


6. Institutional solicitation policies should be specific 
enough to withstand court tests pertaining to vagueness 
and overbreadth. 


7+ Institutions should develop solicitation policies 
specifically designed to prohibit disruption. 


8. Institutional solicitation policies may require the 
issuance of permits provided such issuance does not constitute 
a prior restraint contrary to the Fourteenth Amendment. 


9. Institutional solicitation policies must be non- 
discriminatory. 
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10. Purely commercial on-campus solicitation may be 
limited by the institution. : 


ll. Solicitation of dues-paying members for a lawful 
organization should be authorized. 


12. The distribution of literature is a freedom of 
speech which must be authorized unless otherwise prohibited 
by law. 


13. The enforcement of commercial and non-commercial 
policies must be consistent. 
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APPENDIX C 


UNIVERSITY OF TEXAS BOARD OF REGENTS 


Rules and Regulations, Chapter VI, Part One. 


6.11 


6.12 


Commercial solicitations will not be authorized 

on the campus of any component institution of 

the University of Texas System, except as other- 
wise provided in this section. Commercial solicita- 
tions include the sale, disposition of or 

contract to dispose of any item of personal property; 
the inducement of any person, group, or organiza- 
tion to contract with regard to any item of 

personal property, service, or anything that the 
offerer may offer; or the solicitation of funds 

or personal property. The following solicita- 

tions are permissible: 


(1) commercial solicitations in a Student Union 
Building that have been approved by the Board 
of Directors or by the appropriate union 
governing body subject to applicable institu- 
tional rules and regulations and applicable 
Regents' Rules and Regulations; 

(2) the sale of any authorized student publication 
cr any publication authorized by an agency 
of a component institution; 

(3) any commercial solicitation made pursuant 
to a contract or agreement between the 
administration of a component institution 
and the vendor; 

(4) the sale of any newspaper or other publication 
by means of a vending machine located ina 
campus building, if a certain area or areas 
within a campus building have been designated 
in advance by the institutional head or his 
representative as appropriate for such sales; 
and 

(5) any commercial solicitation necessary for the 
normal adininistration, operation, and 
maintenance of any component institution as 
an educational institution. 


No non-commercial solicitations, including fund 
raising for charity, shall be permitted on a campus 
of a component institution of The Univerisity of 
Texas System without the prior approval of the 
institutional head or his delegate. 


6.121 
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Such approval by the institutional head may be 
granted for solicitation or fund raising for the 
needy or suffering, relief of the poor, or for 
public benevolent purposes, but it may not be 
granted for the personal benefit of an individual, 
group, or registered student organization to 

pay any fee, fine, or other charge arising from 

a violation of federal, state, or local law. 


6.122 Any non-commercial solicitation including fund 


6.123 


raising for charity, that is approved by the 
institutional head or his delegate shall be 
conducted in accordance with reasonable institu- 
tional regulations regarding time, place, procedure 
and financial reporting and accountability. 


Notwithstanding the provisions of Section 6.121 
above, with the approval of the institutional 
head or his delegate, a registered student 
organization may solicit or raise funds from its 
own members for the benefit of the organization 
but only at official meetings of the organization. 
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C.The WISCONSIN STUDENT ASSOCIATION, a non-stock corporation, 
member of the National Student Association, Margery 
Tabankin, William Kaplan, Charles Himes and David 
Schaefer, Plaintiffs, 


Ve 
The REGENTS OF THE UNIVERSITY OF WISCONSIN et al, Defendants. 
318 F. Supp. 591 (W.D. Wisc., 1970) 
MYRON L. GORDON, District Judge. 


The plaintiffs challenge the constitutionality of 8 36.49 
of the Wisconsin statutes and also a regents' rule which 
is reported in the Wisconsin administrative code as 8 UW 1.07(9). 
The complaint seeks a declaration that both the statute and 
the rule are unconstitutional and also asks that the defendants 
be enjoined from enforcing such provisions, 


A three-judge court was convened in this case. After 
the submission of briefs, the court determined that no 
evidentiary hearing was necessary for a proper determination 
of the controversy. The plaintiffs have moved for judgment 
on the pleadings. The defendants have filed a motion to 
dismiss the plaintiffs" complaint. This opinion will resolve 
such motions and also the issues presented by the complaint 
and the answer. 


Prior to the commencement of the instant action, three 
of the four individual plaintiffs, Margery Tabankin, William 
{aplan and Charles Himes, were charged with a violation of 
36.49 in the county court of Dane County, Wisconsin. 
Before the three-judge court was convened, Judge Doyle entered 
an order on January 12, 1970 restraining the defendants 
from "further enforcement" of B 36.49. 


The statute in question was adopted by the state 
legislature as chap. 27 of the laws of 1969 and was published 
on May 15, 1969. It provides as follows: 


"36.49 SOUND - AMPLIFYING EQUIPMENT. (1) Any person 
who utilizes sound-amplifying equipment in an 
educational or administrative building owned or 
controlled by a state institution of higher education 
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under this chapter or ch. 37, or upon the grounds 

of such an institution without the permission of the 
administrative head of the institution or his 
designee, may be fined not more than $100 or 
imprisoned not more than 30 days, or both. 


"(2) In this section '‘sound-amplifying equipment' 
means any device or machine which is capable of 
amplifying sound and capable of delivering an 
electrical input of one or more watts to the 
loudspeaker." 


On August 22, 1969, the regents adopted a rule implementing 
the Wisconsin statute. On October 17, 1969, the regents 
passed a "statement of intent" to clarify the rule. In 
June, 1970, the regents embraced a new rule regarding the use 
of sound-amplification equipment. Each of the three rules 
passed by tne regents appears as an appendix to this opinion. 


SPECIAL DEFENSES 


(1) The defendants' answer advances a number of 
affirmative defenses, including the charge that the plaintiff, 
Wisconsin Student Association, is not a proper party since 
it is a corporation; the defendants urge that a corporation 
is not a person within the meaning of 28 U.S.C. 8 1343. 


In Smith v. Board of Education of Morrilton School Dist. 
No. 32, 365 F.2d 770 (8th Cir. 1966), a corporation, the 
Arkansas Teachers Association, was held to be a proper party 
plaintiff in an action involving the same statute which is 
now before us, 28 U.S.C. § 1343. Speaking on behalf of the 
court of appeals, Judge Blackmun concluded that the corporation 
had standing to sue. He pointed out that the individual plaintiff 
in that case might have lost interest in the litigation if 
he were to change his employment; this would also be true 
in the case at bar if the individual plaintiffs, all of whom 
are students, were to leave the university. 


In a case that was not brought under § 1343, the court 
made the following ruling in N.A.A.C.P. v. Button, 371 U.S. 
415, 428, 83 S.Ct. 328, 335, 9 L.Ed. 2d 405 (1963): 


"We think petitioner may assert this right on its 
own behalf, because, though a corporation, it is 
directly engaged in those activities, claimed to 
be constitutionally protected, which the statute 
would curtail." 


Other cases which tend to support a finding that the 
Plaintiff corporation has standing to bring the instant action 
are N.A.A.C.P. v. Alabama ex rel. Patterson, 357 U.S. 449, 
468-460, 78 S.Ct. 1163, 2 L.Ed.2d 1488 (1958) and National 
Student Association v. Hershey, 134 U.S.D.C. 56, 412 F.2d 
1103, 1120 (1969). 
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The defendants also allege as an affirmative defense 
that the university has made available to the plaintiff 
“adequate facilities where sound-amplification equipment may 
be employed * * *," In our opinion, this is not a valid 
defense; if the statute is unconstitutional on its face, such 
inherent defect would not be cured by the existence of “adequate 
facilities" somewhere on the university campus. 


As another defense, the defendants maintain that S 36.49 is, 
in effect, surplusage because the legislature previously had 
provided the regents with broad authority to regulate the 
affairs of the university in § 36.06(1), Wis.Stats, In our 
view, the presence of independent authority for the regents 
to deal with sound-amplification equipment cannot by itself 
validate 8 36.49; if the latter section is facially unconstitu- 
tional, it is the duty of this court to so declare it. 


The defendants further urge as an affirmative defense 
that the resolution adopted by the regents under date of 
October 17, 1969 "did not amend or affect the validity" of 
the rule previously adopted by the regents on August 22, 1969. 
In June, 1970 the regents adopted a new rule; since it is 
stipulated that the latter rule supersedes both of the 
earlier regulations, we find it unnecessary now to determine 
whether there was any invalidity in either of the two earlier 
pronouncements, The validity of the 1970 rule has not been 
challenged in this suit, 


Paragraph 30 of the complaint states that “the Regents 
have directed that steps be taken to commence University 
disciplinary proceedings" against three of the plaintiffs 
based on a November 13, 1969 incident. However, no further 
showing has been made here that the controversy between the 
plaintiffs and the defendants with respect to the earlier 
regents’ rules is sufficiently real to support either a 
declaratory judgment or injunctive relief. 


(2) The defendants also claim that certain of the 
plaintiffs “are not citizens of the state of Wisconsin and 
have no standing" to bring this action. No authority is ad- 
vanced by the defendants in support of this contention, and 
we do not perceive any merit in it. The complaint alleges 
that each of the four individual plaintiffs "resides in 
the city of Madison, Wisconsin” and also, that each is 
“a student at the University of Wisconsin, Madison, Wisconsin". 
Jurisdiction of this action is not based upon diversity of 
citizenship. The defendants have not sought an evidentiary 
hearing in support of their contention that the plaintiffs 
are not citizens of Wisconsin. 


(3) Another preliminary defense that the court will 
consider briefly is the defendants' claim that the plaintiffs 
are foreclosed from bringing this action because it is a 
suit against a state. We find this argument to be unsound. 
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Hans v. Louisiana, 134 U.S. 1, 10 S.Ct. 504, 33 L.Ed. 842 
(1890). in Louisiana State Board of Education v. Baner, 
339 F.2d 911 (5th Cir. 19 » the court said (at p. 911) 


"We hold that the Eleventh Amendment provides no 
haven for a state agency when it violates federally 
protected Constitutional rights." 


THE ABSENCE OF 
STANDARDS 


(4) The principal issue before this court is whether 
3 36.49 violates the right to freedom of speech in delegating 
to an “administrative head of the institution" the unrestricted 
discretion to decide whether sound equipment may be used. Our 
reading of the statute in question persuades us that it 
authorizes a restraint upon freedom of speech without setting 
any objective standards to govern the exercise of discretion 
by the administrative officer; therefore, 8 36.49 is 
unconstitutional, 


(5) A properly drawn statute or ordinance may lawfully 
restrict the objectionable amplification of sound. Thus in 


Kovacs v. Cooper, 336 U.S. 77, 87-88, 69 S.Ct. 448, 453-454, 
93 L.Ed. 513 tr oho), the court said: 
“# + #* We think it is a permissible exercise of 
legislative discretion to bear sound trucks 
with broadcasts of public interest, amplified to 
a loud and raucous volume, from the public ways 
of municipalities. * * * The preferred position of 
freedom of speech in a society that cherishes 
liberty for all does not require legislatures to 
be insensible to claims by citizens to comfort 
and convenience." 


In Wollam v. City of Palm Spring, 59 Cal.2d 276, 20 
Cal.Rptr. l, 5, 379 P.2d 481, 485 (1963), the court observed 
that “within constitutional Limitations" state and local 
governments could protect the tranquility of a community by 
restricting the use of sound trucks. 


The absence of standards, however, is fatal to the 
statute at bar. In our opinion, a finding of unconstitutionality 
is required under Saia v. New York, 334 U.S. 558, 68 S.Ct, 
1148, 92 L.Ed. 1574 (1948). There, the court examined a 
city ordinance which required that a permit from the chief of 
police and stated (at pp. 559-560, 68 S.Ct. at p. 1149): 


"We hold that § 3 of this ordinance is unconsti- 
tutional on its face, for it establishes a previous 
restraint on the right of free speech in violation 
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of the First Amendment which is protected by the 
Fourteenth Amendment against State action. To 
use a loudspeaker or amplifier one has to geta 
permit from the Chief of Police. There are no 
standards prescribed for the exercise of his 
discretion. The statute is not narrowly drawn 
to regulate the hours or places of use of loud- 
speakers, or the volume of sound (the decibels) 
to which they must be adjusted." 


In demanding that government narrowly delimit the right to 
use loudspeakers, Saia has but applied the well-established 
judicial protection which we afford to the “prized American 
privilege to speak one's mind". Bridges v. California, 314 
U.S. 252, 270, 62 5.Ct. 190, 197, L.Ed., 192 (1941). Justice 
Brandeis, in Whitney v. California, 274 U.S. 357, 376, 47 
S.Ct. 641, 71 L.Ed. 1095 (1927), observed that our founding 
fathers “eschewed silence coerced by law." At times our 
dedication to the protection of this basic first amendment 
right can be singularly unpleasant. See Terminiello v. 
Chicago, 337 U.S. 1, 69 S.Ct. 894, 93 L.Ed. 1131 (1949). 
Justice Holmes noted that we must provide "freedom for the 
thought we hate." United States v. Schwimmer, 279 U.S. 644, 
655, 49 S.Ct. 448, 51, 73 L.Ed. 889 (1929). 


The objective standards which the court found omitted in 
Saia are also strikingly absent in the statute at bar; regard- 
ing the use of sound-amplifying equipment, 8 36.49 does not 
purport to spell out (1) the hours during which loudspeakers 
can be used; (2) the places where such equipment may be employed; 
or (3) the volume of sound to be employed in the loudspeakers. 


An ordinance which regulated the use of sound equipment 
was before the court in Chester Branch NAACP v. City of Chester, 
253 F.Supp. 707 (E.D.Pa. 1966); there the court weighed the 
application of Saia and Kovacs and concluded that it was not 
constitutionally objectionable for the ordinance to require 
that a permit be secured from the city clerk because "the 
ordinance makes it clear that his function is purely ministerial". 
Although the ordinance was invalidated because the fee of $25.00 
for the issuance of the permit was found unreasonable, the 
court went on to observe that “the issuance of the disputed 
permits is based on clear, non-discriminatory and non- 
discretionary standards beyond the control of any local 
official." This cannot be said of 8 36.49, which on its 
face grants unfettered authority to an official to exercise 
his discretion without specifying any controlling standards. 


In givir an administrative officer the power to reject 
an application for a permit by exercising his unlimited 
discretionary power, the statute at bar clearly runs afoul of 


the doctrine stated in kunz v. People of State of New York, 
340 U.S. 290, 293, 71 S.Ct. 312, 314, 95 L.Ed. 280 (1951): 
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"% * * It is noteworthy that there is no mention 

in the ordinance of reasons for which such a 

permit application can be refused. This interpreta- 
tion allows the police commissioner, an administra- 
tive official, to exercise discretion in denying sub- 
sequent permit applications on the basis of his 
interpretation, at that time, of what is deemed 

to be conduct condemned by the ordinance. We have 
here, then, an ordinance which gives an administra- 
tive official discretionary power to control in 
advance the right of citizens to speak on religious 
matters on the streets of New York. As such, the 
ordinance is clearly invalid as a prior restraint 

on the exercise of First Amendment rights." 


The court went on to comment at pp. 293-294, 71 S.Ct. at p. 315: 


"* * * Although this Court has recognized 

that a statute may be enacted which prevents 
serious interference with normal usage of streets 
and parks, Cox v. State of New Hampshire, 1941, 
312 U.S. 569, 61 S.Ct. 762, 95 L.Ed. 1049, we 
have consistently condemned licensing systems 
which vest in an administrative official 
discretion to grant or withhold a permit upon 
broad criteria unrelated to proper regulation 

of public places." , 


(6) We find no force in the argument that 8 36.49 should 
be sustained because the required standards can be found in 
the June, 1970 rule adopted by the regents. The presence of 
adequate standards protects the regulation itself from 
invalidity, but it can not ameliorate the intrinsic deficiency 
found in the statute. As the court noted in Montana Cov. 

St. Louis Mining & Milling Co., 152 U.S. 160, 169-170, 14 
S.Ct. 506, 38 L.Ed. 39 , the constitutional validity 
of a law is to be tested by which may be done pursuant to its 
authority. See also Wuchter v. Pizzutti, 276 U.S. 13, 24, 

48 S.Ct. 259, 72 L.Ed. 446 (1928); Anderson v., Carlson, 171 
Neb. 741, 107 N.W.2d 535, 540 (1961). 


INJUNCTIVE RELIEF 


In an order dated January 12, 1970, Judge Doyle, sitting 
as a Single district court judge, restrained the defendants 
with regard to 8 36.49 “from further enforcement against any 
of the plaintiffs". Frior to the commencement of the federal 
court action, three of the plaintiffs had been charged in 
the county court with an alleged violation of 8 36.49, and 
their cases are still pending. 


The “anti-injunction statute", 28 U.S.C. 8 2283, provides 
that federal courts may not "stay proceedings in state ecurts"; 
the statute contains certain express exceptions which are not 
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relevant here. The United States Supreme Court has twice 
expressly reserved its ruling as to whether § 2283 is applicable 
to actions brought under the civil rights act. Cameron v, 
Johnson, 390 U.S. 611l, 618. n. 3, 88 S.Ct. 1335, 20 L.Ed. 24 


182 (1968) and Dombrowski v. Pfister, 380 U.S. 479, 484 


ne 2, 85 S.Ct. 1116, 14 L.Ed. 2d 22 (1965). 


(7) In the absence of any final determination of the 
matter by the United States Supreme Court, Judges Fairchild 
and Doyle are of the opinion that in a clear case involving 
the facial invalidity of a statute regulating freedom of 
speech, such as is present in the case at bar, it is proper 
to stay pending state court proceedings. Thus, a majority 
of this court concludes that the restraining order heretofore 
entered in this case should be made permanent. 


The writer of this opinion, however, would vacate the 
restraining order under the authority of Douglas v., Cit 
of Jeannette, 319 U.S. 157, 63 S.Ct. 877, 87 L.Ed. 1324 (1943) 
and Goss v. State of Illinois, 312 F.2d 257 (7th Cir. 1963). 
In Dombrowski v. Pfister, 380 U.S. 479, 485, 85 S.Ct. 1116, 
1120, 14 L.Ed.2d 22 (1965), the court found "special 
circumstances to warrant cutting short the normal adjudica- 


tion of constitutional defenses in the course of a criminal 
prosecution," 


In the minority view of the writer, the threat of 
sanctions which justified an injunction in Dombrowski to 
protect the right of expression is not to be found in the 
case at bar. Although this court has not passed on the 
validity of the regents' new rule, adopted in June, 1970, 
I believe that there is now less reason to anticipate any 
future chilling effect to arise from § 36.49; in view of 
the new rule, the right to enjoy freedom of speech under 

36.49 will not have “to be hammered out case by case - 
and tested only by those hardy enough to risk criminal pro- 
secution to determine the proper scope of regulation." 
(Dombroski, p. 487, 85 S.Ct. p. 1121). 


CONCLUSION 


In view of the foregoing, the court concludes that the 
defendants* motion to dismiss must be denied. ‘the plaintiffs 
are entitled to an order granting their motion for judgment 
on the pleadings and declaring that 8 36.49, Wis.Stats., is 
unconstitutional because of its contravention of the first 
amendment of the United States Constitution. The restraining 
order heretcfore entered on January 12, 1970 shall be made 
permanent. 


__, An order is being entered contemporaneously with the 
filing of this opinion. i 


™ 
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ORDER 


The three- judge court convened in this case having on this 
date filed its opinion. 


It is now ordered and adjudged: 


1. That the defendants' motion to dismiss be and hereby 
is denied. 

2. That the plaintiffs' motion for judgment on the 
pleadings be and herety is granted and that 3 36.49, Wis. 
Stats., be and hereby is declared invalid for its violation 
of the first amendment of the United States Constitution. 

3. That the restraining order heretofore entered in 
this case on January 12, 1970 be and hereby is made permanent, 


APPENDIX I 
Regent's Rule, August 22, 1969: 


(9) (a) Section 36.49 Wis.Stats. provides: "(1) Any 
person who utilizes sound-amplifying equipment in an educational 
or administrative building owned or controlled by a state 
institution of higher education under this chapter * * *, or 
upon the grounds of such an institution without the permission 
of the administrative head of the institution or his designee, 
may be fined not more than $100 or imprisoned not more than 
30 days, or both. 


(2) In this section 'sound-amplifying equipment’ means 
any device or machine which is capable of amplifying sound 
and capable of delivering an electrical input of one or more 
watts to the loudspeaker." 


(b) For the purpose of section 36.49 Wis.Stats., the 
"administrative head of the institution or his designee" shall 
mean the chancellor or the dean of any campus, or in the case 
of arboretums, experiment stations or other areas not part 
of a campus under the supervision of a chancellor or dean, 
the university official in charge. 


(c) In granting or denying such permission, the follow- 
ing principles shall govern: 


l. The applicant shall have the burden of establishing 
need for amplification to communicate with the anticipated 
audience. 

2. No censorship or discrimination shall be exercised. 

3. The volume of sound shall not unreasonably interfere 
with the instructional research and administrative functions 
of the university. 
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(d) A request for the permission required by section 
36.49 Wis. Stats. shall be submitted in writing to the person 
specified in subsection (b) of this section at least 24 hours 
prior to the intended use of the sound-amplifying equipment. 
Such request shall contain: 


l. The proposed hours, date and location where the 
sound-amplifying equipment is to be used; 

2. The purpose of the use, the size of the anticipated 
audience and the reasons why sound-amplifying equipment is 
needed; 

3. A description of the proposed equipment which includes 
the manufacturer, model number, and wattage; 

4. The names of the owner of the equipment and of the 
person who will be responsible for its operation. 


If permission is granted, the applicant shall, notwith- 
standing the provisions of Wis.Adm. Code Section UW 1.07 
(6), post a sign visible to the audience stating: “Permission 
to use sound-amplifying equipment at this meeting has been 
granted." 


(e) Specific requests for the permission shall not be 
required for the use of university-owned sound-amplifying 
equipment to be used with the permission of the university 
employee having control of the equipment, 1. for authorized 
university classes, 2. for authorized university research, 
3. for meetings of faculty or administrative staff, 4. for 
other authorized meetings in University buildings, 5. for 
university-sponsored academic, recreational or athletic 
activities or 6. for crowd control by authorized university 
officials. 


APPENDIX II 
Regents' State of Intent - - October 17, 1969: 


To clarify an apparent misunderstanding that has arisen 
as to the intent of the Regents in adopting Section 1.97(9) 
of the Administrative Code and the incidents of use of sound 
amplification equipment which are to be permitted thereunder, 
this statement of intent is adopted. 


The provisions of Section 36.49, Wisconsin Statutes, 
clearly indicate that sound amplification equipment at the 
University is to be limited in use. Section 1.07(9) further 
conveys this intent by providing that the use of sound 
amplification equipment is to be prohibited except where an 
So need for such equipment is shown by the requesting 
party, 


it is the intent of the Regents that the use of sound 
amplification equipment shall be prohibited on any campuses 


H 
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within the University system unless substantial cause can be 
shown by the requesting organization or individual for the 

use of such equipment, It is to be anticipated that this 
burden would be sustained by a requesting organization or 
individual only in exceptional cases. Such exceptional cases 
would involve only events of an all campus nature requiring 

a broad dissemination of information in order to sustain the 
event. Examples of such events would include Homecoming, 

Campus Carnival or other similar events of an all campus nature. 


Except in extremely unusual circumstances, it is not 
contemplated that permits for use of sound amplification 
equipment will be granted for any rallies or meetings 
sponsored by politically oriented groups regardless of their 
political point of view. 


It is the intent of the Board of Regents that the use 
of sound amplification equipment on any campus within the 
University system shall be limited to those instances where 
substantial cause can be shown for use of such equipment 
to communicate with an all campus audience, and all 
administrative personnel having authority to issue permits 
under Section 1.97(9) are hereby instructed to act in 
accordance with such intent, 


APPENDIX III 
Regents' Rule, June, 1970: 


(8) Sound-Amplifying Equipment 
(a) In order to permit the use of sound amplifying equipment 
on university campuses, if needed for the dissemination of 
ideas to large audiences, but to prevent its use from 
interfering with university functions which inherently require 
quiet, the following provisions shall apply: 


1. No person may use sound-amplifying equipment on any 
campus without the permission of the administrative head of 
that campus except as provided in subsection (c) of this 
section. For the purpose of this section, the “administrative 
head" shall mean the chancellor or the dean of any campus, or, 
in the case of arboretums, experimental stations or other 
areas not part of a campus under the supervision of a chancellor 
or dean, the university official in charge, or, in the absence 
of the “administrative head" as heretofore defined, it shall 


mean the person authorized to act on behalf of such “administrative 


head" in his absence. 


2. In granting or denying such permission, the following 
principles shall govern: 
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a. Except in extraordinary circumstances, specified in 
advance by the administrative head of the campus, permission 
may be granted to use such equipment only during the hours 
of 4:30 p.m, to 10:00 p.m. on iionday through Friday, and 
noon to 10:00 p.m. on Saturday and Sunday, and only when the 
equipment is more than 50 feet from and directed away from 
any classroom building, residence halls, library or facility 
being used as a study hall. These are the times and places 
which will result in the least interference with other 
activities on the campus. 


b. ‘The applicant for permission shall have the burden 
of establishing the need for amplification to communicate 
with the anticipated audience. In particular, he must show 
that the audience can reasonably be anticipated to include 
at least 250 people. 


C.e The applicant for permission shall have the burden 
of establishing that the volume and direction of the sound 
from tne equipment will be such as to reduce interference to 
other activities on the campus to a minimum, 


3. Any request for the permission required by this 
section must be submitted in writing to the person specified 
in subsection 1. of this section at least 24 hours prior 
to the intended use of the sound-amplifying equipment, and 
must be signed by a student or employee of the university on 
the campus where the equipment is to be used. Such request 
shall contain: 


ae The proposed hours, date and location where the 
equipment is to be used. 


b. The size of the anticipated audience and the 
reasons why the equipment is needed. 


C. A description of the proposed equipment which includes 
the manufacturer, model number, and wattage. 


d.e The names of the owner of the equipment and of any 
person or persons, in addition to the person signing the applica- 
tion, who will be responsible for seeing that the equipment 
is operated in compliance with the terms of the permit and 
the provisions of this rule (the administrative head of the 
campus may require such additional persons if he believes 
this necessary to assure compliance). 


(b) If permission is granted by the administrative head 
the applicant shall, notwithstanding the provisions of Wis. 
Adm, Code section UW 1.07 (5), post a sign visible to the 
audience stating: "Permission to use sound-amplification 
equipment at this meeting (sporting event) has been granted." 
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(c) Permits issued by the administrative head shall not 
be required for the use of university sound-amplifying equip- 
ment to be used with the permission of the university 
employee having control of the equipment for authorized 
university classes, for authorized university research, for 
meetings of faculty or administrative staff, for other 
authorized meetings in university buildings, for university- 
sponsored academic, recreational or athletic activities, or 
for crowd control by authorized university officials. 


(a) For the purpose of this section, “sound-amplifying 
equipment" means any device or machine which is capable 
of amplifying sound and capable of delivering an electrical 
input of one or more watts to the loudspeaker, 


